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QUESTIONS PRESENTED 

All parties agree that the following questions are pre¬ 
sented : 

1. Whether an order of the Federal Communications 
Commission dismissing a protest filed under Section 309 
(c) of the Communications Act of 1934, as amended, 
against an order granting an application for new or modi¬ 
fied standard broadcast facilities is reviewable under 
Section 402(a) of said Act. 

2. Whether the Federal Communications Commission 
properly dismissed the protest of Metropolitan Television 
Company for failure to allege with specificity facts show¬ 
ing it to be a party in interest which has been aggrieved 
or whose interests are adversely affected by the grant of 
the application of Alvarado Broadcasting Company, Inc. 

Appellee-respondent and intervenor are of the opinion 
that the following additional question is presented: 

1. Whether a protestant, as a matter of law, may be 
a party in interest within the meaning of Section 309(c) 
of the Communications Act of 1934, as amended, where it 
alleges economic injury which would result solely from 
adjacent channel interference causing loss of listeners 
outside the contour within which protestant’s station is 
normally protected against such interference but within 
the contour normally protected against co-channel inter¬ 
ference. 
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BRIEF FOR METROPOLITAN TELEVISION COMPANY 

JURISDICTIONAL STATEMENT 

Case No. 12,191 is a petition, under Section 402(a) 
of the Communications Act of 1934, as amended (48 Stat. 
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1093, 47 U.S.O. 402(a)) and Sections 2, 3, and 4, of the Ju¬ 
dicial Review Act of 1950 (64 Stat. 1129, 1130, 5 U.S.C. 
1032-1034), for review of a final order of the Federal 
Communications Commission (J.A. 31-36) 1 dismissing the 
Protest (J.A. 3-27) of petitioner, Metropolitan Television 
Company, licensee of Radio Station KOA, Denver, Colo¬ 
rado, against the grant of an application by Alvarado 
Broadcasting Co., Inc., licensee of Radio Station KOAT, 
Albuquerque, New Mexico, for a change in frequency and 
increase in power of its radio station. 

Case No. 12,192 is an appeal, under Section 402(b)(6) 
of the Communications Act of 1934, as amended (48 Stat. 
1093, 47 U.S.C. 402(b)(6)) from the above-mentioned dis¬ 
missal of the Protest of Metropolitan Television Com¬ 
pany; and from the order of the Federal Communications 
Commission (J.A. 2-3), granting the application of Al¬ 
varado Broadcasting Co., Inc., for a change in frequency 
and increase in power. 

These cases were consolidated, by Order of this Court 
dated June 17, 1954, for the purpose of filing briefs, filing 
of a single joint appendix and for hearing. 

STATEMENT OF THE CASE 

Metropolitan Television Company, petitioner-appellant 
herein, is the licensee of Radio Station KOA, Denver, 
Colorado. KOA operates on 850 kilocycles, with 50 kilo¬ 
watts power, unlimited time, as a Class I-B ‘‘clear chan¬ 
nel” station. A “clear channel” station is defined by the 
rules of the Federal Communications Commission as a 
dominant station “designed to render primary and second¬ 
ary service over an extended area, and at relatively long 
distances.” 2 In accordance with, and in reliance upon 
this definition, KOA holds itself out to actual and potential 

i References to the Joint Appendix filed with this Court are designated in 
this brief as (J.A. ). References to the record of the proceedings before 

the Commission, filed with this Court but not included in the Joint Appendix, 
are designated (R. ). 

UF.C.C. Rules, Sec. 3.22, 1 Pike & Fischer Radio Regulation 53:131 (here¬ 
inafter cited RR ), App., p. 34. 
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radio advertisers as a station serving not only the city 
of Denver, or the State of Colorado, but as the ‘ ‘single 
station network”, serving the entire ‘‘Western Market” 
area (J.A. 11, 12, 25). Its unique program service is 
designed to serve, and does serve the needs not only of 
Denver but of rural and other listeners throughout its 
entire service area (J.A. 11, 17), which includes a sub¬ 
stantial portion of the State of New Mexico (J.A. 8-11, 
23, 24, 25). 

On February 27, 1953, Alvarado Broadcasting Company, 
Inc., 3 licensee of Radio Station KOAT, Albuquerque, New 
Mexico, filed with the Federal Communications Commis¬ 
sion an application for a construction permit which sought 
to change KOAT’s facilities from 1240 kilocycles, with 
power of 250 watts, unlimited time, to 860 kilocycles, with 
power of 1 kilowatt day and 500 watts night. The fre¬ 
quency 860 kilocycles is adjacent (only 10 kilocycles re¬ 
moved) to KOA’s frequency and KOAT’s proposed op¬ 
eration thereon threatened destructive electrical interfer¬ 
ence to KOA, both day and night, throughout large areas 
in New Mexico (J.A. 20-22). 

KOA, like other commercial radio stations, depends for 
its existence upon advertising revenues. The station’s at¬ 
tractiveness to advertisers depends, in turn, upon the size 
of its audience, just as a newspaper’s attractiveness to 
advertisers depends upon its circulation. 

Recognizing that a grant of Alvarado’s application 
would reduce its “circulation” and thus damage KOA 
economically, appellant, on May 27, 1953, filed with the 
'Commission a “Petition to Designate Application for 
Hearing” (R. 101) requesting that KOAT’s application 
be designated for hearing and that appellant be made a 
party thereto. In its petition appellant asserted that 
KOAT’s proposed operation would impair KOA’s ability 
to obtain advertising revenues by causing interference and 
loss of listeners within the primary and secondary service 
areas of KOA. The petition further pointed out that 


3 Intervenor in these cases. 
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Alvarado’s proposal would not serve the public interest in 
that it did not comply with the Commission’s Standards 
of Good Engineering Practice Concerning Standard 
Broadcast Stations 4 and would result in degradation of 
service on the clear channel frequency, 850 kilocycles. 

Some two months later, the Commission forwarded to 
appellant a copy of a letter to Alvarado, dated July 22, 
1953 (R. 121) in which the Commission advised Alvarado 
that a hearing on its application would probably be neces¬ 
sary because of non-compliance with the Standards of 
Good Engineering Practice, and because of interference 
with the proposed operation of Station KIFN, Phoenix, 
Arizona. 5 The Commission’s letter of transmittal to ap¬ 
pellant stated that its letter to Alvarado was not to be 
construed “as a determination that the facts alleged in 
your [appellant’s] petition directed against the appli¬ 
cation are or are not sufficient to warrant your participa¬ 
tion in any hearing which may be ordered on the KOAT 
application.” (R. 120). 

On October 14, 1953 the Commission did designate the 
KOAT application for hearing, at a time and place later 
to be specified, upon issues to determine, inter alia, 
whether the installation and operation of the proposed 
station would be in compliance with the Commission’s 
Rules and Standards of Good Engineering Practice, with 
particular reference to the interference to which the pro¬ 
posed operation would be subject. The order did not make 
appellant a party to the hearing. By letter of the same 
date the Commission advised appellant of the foregoing 
action, and set forth as the reason for its failure to act 
favorably on appellant’s petition: “The Commission’s 
Engineering Standards specify that a Class I-B station is 
entitled to protection to the 0.5 mv/m groundwave con¬ 
tour from [electrical interference by] stations on adjacent 

4 Specifically appellant alleged and offered to prove that KOAT’s proposed 
operation would be unduly restricted by interference, contrary to Section 
3.24 of the Commission’s * Rules (App. p. 34) and to the so-called “10% 
rule” of the Standards (App. p. 35) and that KOAT would not even provide 
nighttime service to the entire city of Albuquerque, a further violation of 
the Standards. 

5 KIFN’s application was later amended to eliminate this interference. 
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channels for both day and night operation. Since no in¬ 
terference within these contours is indicated or alleged 
the Commission is unable to find a basis for grant of 
your petition.” 6 The letter failed to give any considera¬ 
tion to appellant’s allegation that it would suffer financial 
injury by reason of interference which would deprive 
it of actual and potential listeners (J.A. 8-11, 20-22). 

On November 3, 1953 appellant gave notice to the Com¬ 
mission and to Alvarado and its counsel that it would 
file a “petition for intervention”, pursuant to Section 
309(b) of the Communications Act and within the time 
specified therein, demonstrating that it vras a party in in¬ 
terest with respect to KOAT’s application (R. 129). The 
time specified in Section 309(b) for the filing of such peti¬ 
tions is “not less than 10 days prior to the date of hear¬ 
ing.” No date for the hearing on the KOAT application 
was ever specified. Instead, the Commission removed the 
KOAT application from the hearing docket by order dated 
February 4, 1954, released the following day, and granted 
the application subject to certain engineering conditions 
not pertinent here. This order followed upon Alvarado’s 
filing on November 30, 1953 of a “Petition for Reconsider¬ 
ation and Grant Without Hearing”, (R. 131), a supple¬ 
ment thereto filed December 16, 1953 (R. 136), and a 
pleading filed by the Chief of the Commission’s Broadcast 
Bureau, on January 19, 1954, commenting on Alvarado’s 

6 The strength, or intensity, of radio waves is measured in terms of milli¬ 
volts (thousandths of a volt) per meter, abbreviated mv/m. The wave which 
is generally measured is the groundwave, which follows the surface of the 
earth, and extends greater or lesser distances, depending upon the nature 
of the earth, its topography and such obstacles as noise and steel structures. 
Generally speaking, the greater the distance from the station, the less the 
strength of the station’s signal. The “0.5 mv/m groundwave contour’’ men¬ 
tioned in the Commission’s letter is the imaginary line which connects all 
points at which the station’s groundwave signal has an intensity of 0.5 
millivolts per meter. The rules of the Commission protect Class I-B sta¬ 
tions from co-channel interference to the 0.1 mv/m groundwave contour, and 
the 0.5 mv/m 50% skywave contour, but protect them from adjacent channel 
interference only to the 0.5 mv/m groundwave contour. (App., p. 30) 
KOAT’s proposed adjacent channel operation will interfere with KOA’s 
signal within KOA’s 0.5 mv/m 50% nighttime skywave contour and its 
0.1 mv/m groundwave contour. Cf. WJlt. The Goodwill Station v. Federal 
Communications Commission , 84 App. D.C. 1, 19, 174 F. 2d 226, 244 (1948). 
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petition (R. 141). 7 The Commission’s Order of February 
4, 1954 made reference to the above-mentioned pleadings 
and set forth the following finding: “It appearing, that 
the additional information submitted by the petitioner (Al¬ 
varado) satisfactorily resolves the issue on which the ap¬ 
plication was designated for hearing; 8 that there remain 
no reasons for a hearing, and that a grant of the above- 
entitled application would serve public interest, conven¬ 
ience, and necessity ...” By cancelling the proposed 
hearing on Alvarado’s application in this manner, the 
Commission eliminated the possibility of appellant filing 
the “petition to intervene” which it had indicated that 
it would file. 

Still intent on presenting its case to the Commission, 
appellant, on March 8, 1954, filed with the Commission a 
timely Protest (J. A. 3-27) against the grant of KOAT’s 
application, pursuant to Section 309(c) of the Communi¬ 
cations Act (App. p. 32). In its Protest, appellant alleged, 
in substance, that the proposed operation of KOAT would 
result in interference to KOA’s primary and secondary 
service areas 9 ; that such interference would be substan- 


7 These pleadings had not been served upon appellant or its counsel, nor had 
the Commission given public notice of their filing. Accordingly, appellant 
had neither actual nor constructive notice of them. 

8 The additional information referred to purported to show compliance 
with Commission’s Rules and Standards. In its Protest appellant demon¬ 
strated that the purported showing of compliance was based upon unreliable 
data and used methods of determining populations which were specifically 
disapproved by the Commission both by Rule and opinion. (J.A. 13-17). 
This showing was not refuted by the Commission in its Memorandum Opinion 
and Order released March 22, 1954 denying appellant’s protest. (J.A. 31-36) 

o The Standards of Good Engineering Practice Concerning Standard Broad¬ 
cast Stations state: ‘ ‘ The several classes of broadcast stations have in 

general three service areas; namely, primary, secondary and intermittent 
service areas. Class I stations render service to all three service areas . . . 
[the intermittent service area of KOA is not involved in this proceeding]. 

“The signals necessary to render the different types of service are listed 
below. 

TABLE I—Primary Service 

Field Intensity 

Area Groundwave 

#** •** * * * 


Rural—all areas during winter or 

northern areas during summer 0.1 to 0.5 mv/m 

Rural—southern areas during summer 0.25 to 1.0 mv/m 

Secondary Service 

“Secondary service is delivered in the areas where the skywave for 50% 
or more of the time has a field intensity of 500 uv/m (0.5 mv/m) or greater 
. . . Class I stations only arc assigned on the basis of rendering secondary 
service. ’ ’ 
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tial, involving an area of 2000 square miles with a popu¬ 
lation of 16,593 within KOA’s primary service and an 
area of 1238 square miles with a population of 149,202 
within KOA’s secondary service; that such interference 
would fall in areas where KOA had actual, as well as 
potential, listeners; that the loss of audience in the area 
adversely affected KOA’s attractiveness to advertisers; 
that KOA’s revenues depend upon its ability to attract 
advertisers; and that KOAT’s proposed operation, there¬ 
fore, would impair KOA’s competitive position! and 
would result in economic injury to appellant. Appel¬ 
lant alleged further, specifying with particularity the 
facts, matters and things relied upon, that the ! pro¬ 
posed operation of KOAT would not comply with the 
Commission’s Rules and Standards of Good Engineering 
Practice, 10 and that for this and other reasons, it would 
not serve the public interest, convenience or necessity. The 
Protest requested that the Commission designate the 
KOAT application for hearing upon specified “public in¬ 
terest” issues (J. A. 18), and that appellant be made a 
party to the proceeding. 

On March 22, 1954, the Commission released a “Memo¬ 
randum Opinion and Order” (J. A. 31-36) dismissing ap¬ 
pellant’s Protest on the ground that appellant’s allega¬ 
tions of economic injury were too “conjectural and specu¬ 
lative” to establish that it was a party in interest within 
the meaning of Section 309(c) of the Communications 
Act. 


Appellant petitions for review of this “Memorandum 
Opinion and Order” in Case No. 12,191, and appeals from 
the same order in Case No. 12,192. 

Appellant takes the position, in these cases, that it is 
a party in interest, within the meaning of Section 309(c) 
of the Communications Act, in the proceeding before the 
Commission, and that the allegations of its Protest are 
sufficient to establish it as such. Appellant also asserts, 



io Sec fn. 4 supra. 
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and this has never been denied by the Commission, that 
the facts alleged in its Protest raise a substantial ques¬ 
tion whether KOAT’s operation on 860 kilocycles will 
serve the public interest. 

STATUTES, RULES AND STANDARDS INVOLVED 

The pertinent provisions of the Communications Act of 
1934, as amended, of the Commission’s Rules and Regu¬ 
lations, and of the Standards of Good Engineering Prac¬ 
tice, are set out in the Appendix, infra , pp. 32-36. 

STATEMENT OF POINTS 

Appellee’s orders of February 4, 1954 granting the ap¬ 
plication of intervenor, and of March 18, 1954 dismissing 
the protest of appellant are erroneous, arbitrary and 
capricious; they are beyond the authority conferred upon 
appellee by the Communications Act; and they violate 
the procedural and substantive requirements of that Act 
and of the constitutional guarantee of due process of law, 
for each of the following reasons: 

(1) Appellee’s Memorandum Opinion and Order is in¬ 
consistent with and contrary to Section 309(c) of the 
Communications Act of 1934, as amended, misconstrues 
and misconceives the meaning thereof and defeats the 
purpose for which it was enacted. 

(2) Appellee erred in determining that the facts al¬ 
leged by appellant were insufficient to establish that appel¬ 
lant is a party in interest with respect to the application 
of intervenor within the meaning of Section 309(c) of the 
Communications Act. 

(3) Appellee erred in construing 'Section 309(c) of the 
Communications Act as requiring a protestant, in order 
to establish standing as a party in interest by reason of 
economic injury, to allege the nature and extent of such 
injury with a degree of specificity not contemplated by 
Congress. 
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j 

(4) Appellee’s Memorandum Opinion and Order is er¬ 
roneous, arbitrary and capricious in that it applies to 
appellant’s protest a different standard from that which 
has been applied by appellee in considering protests in 
other cases. 

SUMMARY OF ARGUMENT 
I 

The question whether judicial review of Commission 
action on a protest, provided for in Section 309(c) of the 
Communications Act, should be sought under Section 
402(a) or Section 402(b) of that Act calls for judicial 
determination. Uncertainty as to the correct procedure 
has existed since the enactment of Section 309(c) and, as 
here, has resulted in the filing of dual appeals. Until the 
matter is decided by formal, reported opinion, the uncer¬ 
tainty will continue to cause an unnecessary burden upon 
this Court and upon litigants. For this reason appellant 
declined to consent to a pre-hearing motion to dismiss 
Case No. 12,191. 


n 

The better view appears to be that review of Commission 
action on protests should be sought under Section 402(b). 
The Commission action underlying a protest is always 
the grant of an application for a radio construction per¬ 
mit or license or renewal or transfer thereof, and direct 
review of such action is expressly provided for under Sec¬ 
tion 402(b). Further, protests are in reality a special 
type of petition for rehearing provided for in Section 
405 and, where the underlying action is the grant of a 
radio construction permit or license or renewal or trans¬ 
fer thereof, review of action on the petition for rehearing 
must be sought by way of Section 402(b). A contrary view 
would be inconsistent with an apparent Congressional in¬ 
tent that review of all radio licensing matters should be 
exclusively with this Court. 
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Appellant is a “party in interest” within the meaning 
of Section 309(c) of the Communications Act, and as such, 
is entitled to a hearing on the application in question. 
Federal Communications Commission v. Sanders Bros. 
Radio Station , 309 U.S. 470 (1940), and a successor line 
of cases establish the principle that persons who are, or 
will be, injured economically as a result of a challenged 
Commission order, whether or not that injury results 
from direct competition with the beneficiary of the Com¬ 
mission’s grant, are “parties in interest”. 

Appellant’s station, KOA, will suffer objectionable in¬ 
terference to substantial areas and populations within its 
recognized and established service areas by reason of the 
Commission’s action authorizing a change of frequency 
by station KOAT. This fact alone raises a presumption 
that injury will result to appellant. The Supreme Court 
has held, in Federal Communications Commission v. Na¬ 
tional Broadcasting Company ( KOA ), 319 U.S. 239 (1943), 
that a licensee which would be subjected to interference 
within its normally protected contours as a result of the 
grant of an application by the Commission, in effect suf¬ 
fers an indirect modification of its license; and there¬ 
fore has a right to a hearing under Section 316 of the 
Communications Act, which entitles licensees to partici¬ 
pate in proceedings that would, directly or indirectly, 
modify their licenses. The implicit ratio decidendi of the 
KOA case is that interference, within recognized and 
established service areas, raises a presumption of a de¬ 
crease in value (economic injury) of the existing licen¬ 
see’s temporary, but valuable right which is represented 
by his license. 

Under the Commission’s Rules and Standards KOA, as 
a Class I clear channel station, is normally protected from 
co-channel interference to certain contours and from ad¬ 
jacent channel interference to a different contour. The ad¬ 
jacent channel interference from KOAT will fall within 
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the former but outside the latter. The effect upon KOA, 
however, will be precisely the same as if the interference 
were from a co-channel station; in fact the existence of 
the adjacent channel interference would preclude appel¬ 
lant from claiming a modification of its license if a new 
or changed co-channel station were at some future time 
to cause co-channel interference in the same area. Thus 
although appellant cannot assert a technical modification 
of its license its injury is identical to that which it would 
suffer from such modification. 

Appellant does not rely solely upon the foregoing pre¬ 
sumption. Its Protest was replete with demonstrations of 
loss of potential and actual listeners, and set forth in 
detail why its livelihood is dependent upon advertisers 
who would consider it a less attractive advertising medi¬ 
um if the grant of KOAT’s application is permitted to 
stand. The Commission dismissed the Protest on the 
ground that its allegations of future injury were too “con¬ 
jectural and speculative. ” Appellant submits that, by 
their nature, allegations of future injury must, to some 
extent, involve conjecture and speculation; that courts 
recognize and accept the necessarily speculative element in 
allegations of future injury; and that previous decisions 
have accorded standing to appellants whose allegations of 
future injury were at least as “speculative”, and some¬ 
times more so than appellant’s allegations of future in¬ 
jury. Virginia R.E.A. Association v. Federal Power Com¬ 
mission, 345 U.S. 153 (1953); Seaboard and Western Air¬ 
lines, Inc. v. Civil Aeronautics Board, 86 App. D.C. 64, 
181 F. 2d 515, cert. den. 339 U.S. 963. The Commission 
itself has recently accorded status as parties in interest 
to persons whose prospective injuries were far more 
“speculative” than those of appellant in this case. 

The Commission’s fear that recognition of appellant’s 
standing in this proceeding would result in a flood of 
similar protests is unfounded, since there are only 58 
stations out of more than 2,600 in the entire country 
which are protected to different contours from adjacent 



12 


channel as opposed to co-channel interference. On the 
other hand, denial of standing to appellant means that 
KOA’s entire secondary service area may be obliterated 
piecemeal and that appellant may not be heard at any 
stage to prevent such encroachments. 

ARGUMENT 

I 

The Question Whether Denials or Dismissals of Protests are 
Reviewable Under Section 402(a) or 402(b) of the Com¬ 
munications Act Should be Resolved by This Court. 

Since the enactment of the Communications Act Amend¬ 
ments, 1952, 11 establishing the Section 309(c) protest pro¬ 
cedure, litigants have been uncertain whether appeals 
from denials or dismissals of protests should be brought 
under Section 402(a) or 402(b) of the Communications 
Act. This uncertainty arises because of a conflict between 
the literal wording of Section 402(b) and what appears 
to have been the Congressional intent with respect to ap¬ 
peals involving broadcast station applications. For this 
reason, appellant, as have many others, filed both a peti¬ 
tion for review under Section 402(a) and an appeal under 
Section 402(b). While this precaution guarantees that 
appellant will not lose its day in court through choosing 
the wrong remedy, it obviously imposes an unnecessary 
burden upon this Court and upon litigants. It is to be 
anticipated that a substantial portion of appeals from 
the Federal Communications Commission will involve pro¬ 
tests. It is desirable therefore that the uncertainty be re¬ 
solved by a definitive judicial ruling. For this reason ap¬ 
pellant declined to consent to the motion to dismiss Case 
No. 12,191 filed by respondents on May 17, 1954. This 
Court apparently agreed that the question should be set¬ 
tled by a formal, reported opinion and by order dated 
June 17, 1954 denied the motion to dismiss “without 


11 66 Stat. 715 (47 TJ.S.C. 301 et seq.). 
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prejudice to a renewal at the hearing of this case on the 
merits.” 

11 

The Better View Appears to be That Denials or Dismissals 
of Protests are Reviewable Under Section 402(b). 

Appellant anticipates that respondents will accept the 
Court’s invitation and will renew their motion to dismiss 
Case No. 12,191. Since it is clear that this Court has 
jurisdiction of either Case No. 12,191 or Case No. 12,192 
and thus to review the action complained of, appellant 
will not undertake to treat extensively the question of 
whether judicial review of the denial or dismissal of a 
protest should be sought by the Section 402(a) or Sec¬ 
tion 402(b) route. Appellant is inclined to concur in the 
view expressed by respondents that an appeal under Sec¬ 
tion 402(b) is the proper procedure in this type of case. 
What appear to be the persuasive arguments are briefly 
these. A protest is always directed against the grant of 
a radio construction permit or license. Thus a direct ap¬ 
peal from the underlying action protested would have to 
be by way of Section 402(b). It would be anomalous to 
specify one route to the courts where Commission action is 
directly appealed and another route where the appellant 
first requests the Commission to reconsider and correct its 
error. Moreover protests are in reality a special type of 
petition for rehearing which are provided for generally in 
Section 405 of the Act. It is settled that an appeal from 
the denial of a petition for rehearing must be taken under 
Section 402(b) if the underlying Commission action com¬ 
plained of was the grant or denial of a radio license or 
construction permit. This is true notwithstanding that 
Section 402(b) makes no specific mention of appeals from 
denials of petitions for rehearing. Finally it appears that 
it was the Congressional intent that all appeals involving 
radio licensing matters should be taken exclusively to this 
Court and within a period of thirty days. If appeals from 
denials of protests may be entertained under Section 402- 
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(a), this intent may be frustrated, for Section 402(a) 
appeals may be brought either to this Court or to a Cir¬ 
cuit Court of Appeals wherein any of the parties resides 
and a period of sixty days is provided within which to 
appeal. 

Though the foregoing arguments are persuasive, appel¬ 
lant, in justification of its uncertainty and dual pleading, 
wishes to point out that the matter is not entirely free 
from doubt. Section 402(b) is specific whereas Section 
402(a) is a catch-all. 'Section 402(b) makes no mention 
of protests. It is perhaps of some significance that Con¬ 
gress failed to amend Section 402(b) to include protests 
when Section 309(c) was added to the Act, especially since 
the Communications Act Amendments, 1952, were largely 
procedural in nature. As to Congressional intent that all 
radio licensing matters be handled by this Court, it is 
noted that this Court has ruled that review of Commis¬ 
sion refusal to suspend program test authority, a form of 
radio license, must be sought under Section 402(a). Co¬ 
lumbia Broadcasting System, Inc. of Cal. v. Federal Com¬ 
munications Commission, App. D.C. , 211 F 2d 
644 (1954). 

Ill 

The Commission Erred in Dismissing Appellant's Protest/ 
Since the Protest Alleged Facts Sufficient to Show 
Protestant to be a Party in Interest. 

By dismissing appellant’s protest, the Commission de¬ 
nied to appellant the hearing to which Section 309(c) of 
the Act entitled it. Section 309(c) provides in pertinent 
part: 

When any instrument of authorization is granted by 
the Commission without a hearing as provided in sub¬ 
section (a) of this section, such grant shall remain 
subject to protest as hereinafter provided for a per¬ 
iod of thirty days. During such thirty-day period any 
party in interest may file a protest under oath di¬ 
rected to such grant and request a hearing on said 
application so granted. Any protest so filed shall con¬ 
tain such allegations of fact as will show the protest- 
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ant to be a party in interest and shall specify with 
particularity the facts, matters, and things relied up¬ 
on, but shall not include issues or allegations phrased 
generally. The Commission shall, within fifteen days 
from the date of the filing of such protest, enter find¬ 
ings as to whether such protest meets the foregoing 
requirements and if it so finds the application involved 
shall be set for hearing upon the issues set forth in 
said protest, together with such further specific issues, 
if any, as may be prescribed by the Commission. 

i 

A. A Licensee Suffering, or Threatened With Economic Injury 
as a Result of a Grant of "Any Instrument of Authoriza¬ 
tion", is a Party in Interest. 

In enacting Section 309(c) as an amendment to the 
Communications Act, Congress made it clear that the 
term “party in interest” as used in that Section was co¬ 
extensive with the phrase “person who is aggrieved or 
whose interests are adversely affected” in Section 402(b) 
of the Act. 12 The Section 402(b) phrase has been divided 
by judicial decisions into two main heads. One category, 
which found its genesis in Federal Communications Com¬ 
mission v. National Broadcasting Company ( KOA ), 319 
U.S. 239 (1943), 13 is by its nature a limited one. The sec¬ 
ond category, which developed out of the 'Supreme Court’s 
decision in Federal Communications Commission v. Sand¬ 
ers Bros. Radio Station , 309 U.S. 470 (1940), is compara¬ 
tively ‘ ‘ opened-ended. ’ ’ 

In the KOA case, the Supreme Court held that a grant 
of an application which would result in electrical inter¬ 
ference within the normally protected contours of an ex¬ 
isting radio station, is, in effect, a modification of the 
license of the station suffering interference. Since inter¬ 
ference within normally protected contours is a license 

12 Senate Report No. 44, 82d Cong., 1st Sess., January 25, 1951, 1 RE 
10:271, 280. 

is This case is popularly known as the KOA case. It involved the same 
station as the instant case but KOA was then licensed to the National 
Broadcasting Company, Inc. In 1952 the license was assigned to the present 
owners, a majority of whom are local Denver residents, for a consideration 
of $2,250,000. 
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modification, the station interfered with has the right of 
formal intervention in the application proceeding before 
the Commission, under Section 316 of the Act, 14 and has 
standing to appeal from dismissal of its petition to inter¬ 
vene as a person “aggrieved’’ by the Commission’s order. 

As indicated above, the category of persons “ag¬ 
grieved” under the KOA doctrine is, by its nature, a 
limited one. It is limited to licensees whose licenses would 
be indirectly modified by Commission-sanctioned inter¬ 
ference within their normally protected contours; a li¬ 
censee which makes a simple claim of interference out¬ 
side its normally protected contours, without more, is not 
a person “aggrieved” under the KOA doctrine.™ 

Because of the somewhat confusing fact that the inter¬ 
ference to KOA from KOAT falls inside the contours 
which are normally protected against co-channel inter¬ 
ference but outside the contours which are normally pro¬ 
tected against adjacent channel interference, appellant 
cannot claim that its license has been modified and con¬ 
sequently is not a person “aggrieved” under the narrow 
ruling of the KOA case. 

But appellant does come within that second category of 
persons “aggrieved” by reason of economic injury which 
was first recognized in the Sanders case. The Supreme 
Court held in the Sanders case that an existing radio sta¬ 
tion which would suffer economic injury by reason of the 
competition of a proposed radio station in an adjacent 
community had standing as a person “aggrieved or whose 
interests are adversely affected” under Section 402(b) of 
the Act. 

Prior to the enactment in 1952 of Section 309(c) of the 
Communications Act, the doctrine of the Sanders case 
had been extended beyond the specific facts of that case 
and had come to stand for the proposition that a person 

1 * Then Section 312(b). 

15 See Federal Communications Commission v. WJB, The Goodwill Station, 
Inc., 337 TJ.S. 265 (1949), and the decision of this Court on remand from the 
Supreme Court, WJB, The Goodwill Station, Inc. v. Federal Communications 
Commission, 85 App. D.C. 392, 178 F. 2d 720 (1949). 
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who is threatened with economic injuiy, through competi¬ 
tion or otherwise, is a “party in interest” or a “person 
aggrieved or whose interests are adversely affected’V 6 as 
those and similar terms have been used in the Communica¬ 
tions Act and other statutes according such parties stand¬ 
ing to appeal from and/or to participate in administrative 
agency action. Associated Industries of New York State 
v. Ickes, 134 F. 2d 694 (C.C.A. 2, 1943); National Coal 
Association v. Federal Power Commission, 89 App. D.C. 
135; 191 F. 2d 462 (1951). Thus, in the Associated Indus¬ 
tries case, supra, an association of coal consumers was 
held to be aggrieved by an order of the Secretary of the 
Interior increasing the minimum price of coal. In the Na¬ 
tional Coal Association case, supra, which involved a re¬ 
view of a Federal Power Commission order granting a 
certificate of public convenience and necessity for the con¬ 
struction of a gas pipe-line to Oak Ridge, this Court held 
to be aggrieved parties a coal producer’s association, some 
of whose members sold coal to Oak Ridge; a mine workers 
union, some of whose members were employed in the 
mines of the affected members of the coal association; 
and a railway employees’ union, some of whose members 
were employed on railroads which carried coal to Oak 
Ridge. 17 

16 This Court said, in Mansfield Journal Co. v. Federal Communications 
Commission, 84 App. D.C. 341, 173 F. 2d 646 (1949): “As we read the 
Sanders case the Court held that economic loss to an existing station, without 
more, is not a valid reason for refusing a license to a new applicant, but that 
the existing station in such circumstances has the requisite standing to appeal 
and to raise any relevant question of law in respect of the order of the Com¬ 
mission. ” (emphasis added). 

17 See also Seaboard and Western Airlines, Inc. v. Civil Aeronautics Board, 
86 App. D.C. 64, 181 F. 2d 515 (1949), cert. den. 339 U.S. 963, and Joint 
Anti-Fascist Refugee Committee v. McGrath, 341 U.S 123 (1951). 

Later cases in point include Atlas Powder Company v. Erwin, 201 F. 2d 
347 (C.C.A. 3, 1952), cert. den. 345 U.S. 923 (1953), where the Court pro¬ 
ceeded to the merits without even considering standing of petitioner, a manu¬ 
facturer of bread softener, who sought review of an order of the Federal 
Security Administrator establishing standards of identity for bread, which 
did not include petitioner’s product as an optional ingredient. In Doehla 
Greeting Cards, Inc. v. Summerfield, et al, 116 F. Supp. 68 (D.C., D.C., 1953), 
although defendant’s motion to dismiss was granted on other grounds, the 
Court found the attack on plaintiff’s standing without merit, where plaintiff, 
whose business was conducted mainly through parcel post, sought to enjoin 
an order of the Postmaster General increasing the parcel post rates. 
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It is clear, therefore, that the term “party in interest’* 
in the Sanders sense is not limited to persons threatened 
with economic injury through the competition of proposed 
new stations in the same or an adjacent community. The 
fact that appellant is protesting a grant made to a station 
some distance from Denver, and that the injury to appel¬ 
lant arises not principally from new competition , 18 but 
from loss of listeners caused by the proposed operation 
and the decreased attractiveness to advertisers arising 
therefrom, does not place appellant outside the category 
of parties in interest. In fact, although the Commission’s 
Memorandum Opinion and Order makes reference to the 
distance between Denver and Albuquerque, it does not ap¬ 
pear that the Commission’s decision is based upon an as¬ 
sertion that a station which will suffer injury through 
interference and loss of listeners, rather than through 
competition, is not a party in interest from an economic 
standpoint as defined by Sanders and subsequent related 
cases. 

B. The Facts Alleged in Appellant's Protest Were Sufficient to 
Show Direct, Immediate and Substantial Economic Injury 
to Appellant From the Proposed Operation of KOAT. 

A study of leading cases, some of which are discussed 
below, on the question of standing to intervene in or ap¬ 
peal from agency action leads to the conclusion that in 
this field no very precise rules of law have been or can 
be formulated. Here especially each case stands upon and 
must be determined from its own particular facts . 19 We 
therefore turn at once to the facts of this case. 

is KOA is in competition with all advertising media which operate within 
its service area including radio stations such as KOAT. But since KOAT 
is only one of many competitor? its improved position is not an important 
factor in KOA’s injur}’. The important aspect of the situation is that a part 
of KOA’s service area’has been blotted out, impairing its competitive position 
vis-a-vis all its competitors. 

lf» In Virginia E.E.A. Association ct al. v. Federal Power Commission, 345 
U.S. 153, 156 (1953), Mr. Justice Frankfurter said, in discussing the question 
of the standing of petitioners in that case “It would not further clarification 
of this complicated specialty of federal jurisdiction, the solution of whose 
problems is in any event more or less determined by the specific circum¬ 
stances of individual situations, to set out the divergent grounds in support 
of standing in these cases.’* 
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The allegations of appellant’s Protest, which the Com¬ 
mission found insufficient, were in substance the follow¬ 
ing: First, appellant alleged that the proposed operation 
of Alvarado’s station KOAT would cause interference to 
the primary and secondary service areas of KOA, involv¬ 
ing areas of 2,000 and 1,238 square miles and populations 
of 16,593 and 149,202 respectively (J. A. 6, 7, 20, 21) ; and 
that, under the Commission’s Rules and Standards, KOA 
provides useful and listenable signals to these areas. 
(J. A. 8). These allegations of interference, of the areas 
involved in that interference, and of the number of po¬ 
tential listeners in those areas were not controverted 
either by KOAT or the Commission. Standing alone, they 
are, in appellant’s opinion, sufficient to establish its stand¬ 
ing as a party in interest. Appellant did not, however, 
stop there. Second, it alleged that the proposed inter¬ 
ference would cause it to lose actual, as well as potential, 
listeners. This allegation was supported by the best avail¬ 
able evidence, namely surveys conducted by the Broad¬ 
cast Measurement Bureau and the Nielson Coverage Serv¬ 
ice, 20 which show that a substantial portion of the popu¬ 
lation in the interference areas involved actually makes 
use of the KOA signals, and listens regularly to that sta¬ 
tion (J. A. 8-10). Appellant also pointed out that mail 
received from its listeners confirms the surveys and indi¬ 
cates the existence of a substantial audience in the inter¬ 
ference areas (J. A. 10-11). These allegations of loss of 
a substantial number of actual listeners in the interference 
area were neither conjectural nor speculative and were not 
denied either by Alvarado or the Commission. 

Third, having established that the proposed operation 
of Alvarado’s station would result in a loss of “circula¬ 
tion” to KOA, that is, in the loss of a substantial number 
of actual as well as potential listeners, appellant pointed 
out that, as a radio station deriving its revenue solely 

20 These are independent national, research organizations having a reputa¬ 
tion for accuracy and having general acceptance by broadcasters, advertisers 
and advertising agencies. 
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from its ability to deliver advertising messages to a large 
audience, it would be deprived of a portion of its stock in 
trade by reason of the KOAT operation; that its ability to 
sell advertising and derive revenues therefrom would be 
directly impaired both absolutely and in relation to com¬ 
peting radio stations and other media. Appellant empha¬ 
sized that, unlike many other radio stations, KOA is not 
concerned solely with the listeners in its immediate vi¬ 
cinity; but that on the contrary its program service is 
designed to serve, and does serve, the needs not only of 
Denver, but of rural and other listeners throughout its 
service area; 21 that KOA’s basic selling theme is that it 
is a “single station network” covering the “Western 
Market” area, which includes the areas of interference; 
and that the fact that KOA can now claim and substan¬ 
tiate wide area coverage, including the State of New 
Mexico, is one of the reasons why so many national adver¬ 
tisers use KOA consistently (J. A. 11, 12). 

Since it appeared that it would be self-evident, particu¬ 
larly to the Commission, the expert agency in this field, 
that KOA competes to a greater or lesser extent with all 
other radio stations, including KOAT, whose signals can 
also be heard within the KOA service area appellant made 
no specific reference to such stations. Appellant did point 
out, however, one special case in which its competitive 
position would be impaired by the interference from 
KOAT. The Denver Post is a newspaper which enjoys 
a general circulation throughout much of the Rocky Moun¬ 
tain area. It is thus a strong competitor of KOA not 
only in Denver but also in New Mexico. Appellant pointed 
out specificially how the KOAT interference would weaken 
KOA vis-a-vis the Post. 22 

21 KOA, Denver, and KSL, Salt Lake City, are the only Class I stations in 
the entire Rocky Mountain region, including Colorado, New Mexico, Utah, 
Wyoming, Nevada, Arizona, Idaho and Montana. 

22 Cf. Ohio Valley Broadcasting Corporation, 10 RR 452 (1954) wherein 
the Commission held that the Sanders doctrine gives a newspaper standing to 
protest the grant of a new television station. 
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The Commission disposed of appellant’s allegations in 
a single paragraph which, since it cannot easily be sum¬ 
marized, we set forth in full: 

The basis of an economic injury claim must be 
realistic and must be demonstrated with some rea¬ 
sonable specificity. In the instant case the protestant 
claims economic injury due to the proposed operation 
of a station 330 miles from protestant’s station that 
provides protestant with the full protection to its serv¬ 
ice area required under our applicable rules. Under 
these circumstances we believe it particularly clear 
that there must rest on the protestant alleging the 
likelihood of ‘economic injury’ the burden of show¬ 
ing convincingly that such injury is likely to result. 
In the Commission’s opinion the protestant’s allega¬ 
tions recited above purporting to show economic in¬ 
jury are so conjectural and speculative as to provide 
no sound basis for a finding of the existence of such 
injury to KOA within the meaning of Section 309(c) 
of the Communications Act. The protestant has in 
no way demonstrated, for example, the significance of 
the allegations of injury in terms of station revenues- 
likelihood of loss of advertising accounts or even the 
likelihood of inability to secure future business that 
but for the grant herein, it might expect to attract. 
There is no showing, by way of further example, that 
advertisers rely on coverage in the interference area 
involved—out beyond KOA’s normally protected con¬ 
tour—as a basis for ‘buying’ KOA. In short, we have 
here only the barest allegation of factual data and the 
possible significance of this data to any real likeli¬ 
hood of economic injury to protestant is, in our view, 
not ascertainable from the pleadings before us. And, 
we do not agree with protestant’s contention that 
some capacity for ‘mail-pull’ from a particular area 
or a showing of some listeners in a particular area 
suffices to demonstrate economic injury. If this were 
the case innumerable stations throughout the United 
States—claiming a listening audience far beyond the 
areas they are licensed to serve—would be in a posi¬ 
tion to effectively delay the further assignment of new 
stations on the flimsiest of showings. We do not think 
Congress intended this result and we do not believe 




that such a result would be consistent with sound 
public policy. 

At the outset an erroneous impression created by the 
above language must be corrected. By reference to the 
distance from Denver to Albuquerque and by twice noting 
that the interference from KOAT is outside KOA’s 
“normally protected contours” the Commission suggests 
that the interference falls at the periphery of, if not be¬ 
yond, KOA’s service area where its signals are too weak 
to be of any real interest to the listening public, to ad¬ 
vertisers, or even to KOA. That such is not the case is 
shown not only by the surveys and mail pull mentioned 
above, but by the Commission’s own Rules and Standards 
which define the KOA signals interfered with as useful 
listenable signals providing primary and secondary serv¬ 
ice to the areas in question. In fact, the interference is just 
as much inside KOA’s normally protected contours as it 
is outside them, for, KOA’s contours normally protected 
against co-channel interference fall well outside those 
normally protected against adjacent channel interference. 23 
In fact, appellant’s allegations of interference, standing 
alone in the peculiar circumstances of this case, are suffi¬ 
cient to raise a presumption of resulting economic injury. 
Thus, although Alvarado’s proposed signal would cause 
destructive interference to the contours to which KOA is 
normally protected from co-channel interference, the rules 
of the 'Commission do not protect the station, within those 
same contours, from adjacent channel interference. 

The Commission, in effect, therefore, presents the Court 
and appellant with this anomalous proposition: The Com¬ 
mission, Congress and the 'Supreme Court 24 consider 

23 See fn. 6, supra. While the Commission’s Standards of Good Engineer¬ 
ing Practice, 1 RR 81:102 (App. p. 36), protect Class I-B stations from 
adjacent channel interference only to the 0.5 mv/m groundwave contour night 
and day, they protect against co-channel interference to the 0.5 mv/m 50% 
skywave contour at night and to the 0.1 mv/m groundwave contour during 
the day. This odd situation exists only with respect to Class I stations of 
which there are 58, approximately 2% of the total of more than 2600 stations. 

24 Federal Communications Commission v. National Broadcasting Company 
(KOA), supra, pp. 10, 15. 
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KOA’s signals to these contours 25 so listenable, so useful 
to the public and so economically valuable to KOA, as to 
give rise to a right, in the licensee, to participate in pro¬ 
ceedings before the Commission looking toward any inter¬ 
ference within those contours, on the ground that such 
interference would work an indirect modification of its 
license which is a thing of economic value. But, the li¬ 
censee merits this procedural right only so long as the 
interference would emanate from a station on the same 
channel as that on which it broadcasts. If a signal were 
to be developed from a station on a channel adjacent to 
KOA’s, and that signal would result in exactly the same 
destructive interference to KOA, within those very same 
contours, then that same signal of KOA, in other circum¬ 
stances so listenable and so useful to the public, and of 
such economic value to the licensee, is transformed by 
some administrative alchemy, into a w^eak and useless 
electrical impulse, and interference with it becomes, to 
KOA, of no economic significance. 

Appellant insists that this proposition has no valid 
basis either in logic or in the facts of economic life. On 
the contrary, it believes that the existence of adjacent 
channel interference within contours which are protected 
against co-channel interference raises such a presumption 
of economic injury as to confer upon appellant standing 
as a party in interest in the proceeding in question. | Ap¬ 
pellant emphasizes that it does not claim that the pecu¬ 
liar type of interference involved here entitles it to claim 
indirect modification of its license. It does maintain, how¬ 
ever, that the premises underlying the KOA case present 
strong support for its position. 

There is implicit in the KOA opinion, and in the pres¬ 
ent Section 316 of the Communications Act, a recognition 
that a broadcasting license represents a valuable, although 
temporary, right to the person to whom it is issued ; 26 that 

25 0.5 mv/m 50% nighttime skywave contour; 0.1 mv/m groundwave contour. 

26 See also L. B. Wilson, Inc. v. Federal Communications Commission, 83 
App. D.C. 176, 170 F. 2d 793 (1948), and cases therein. 
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its electrical-geographical limitations are defined in terms 
of ‘‘normally protected contours”; and that encroachment 
upon those limitations by interfering radio waves is of 
legal significance, not because the interference itself di¬ 
rectly harms the licensee in any manner, but because it 
is presumed that such encroachment will result in a di¬ 
minution of the value of the right which the licensee was 
granted. 

Section 316 of the Act is couched in the formal, legally 
“stylized” terms of “license” and “modification” as is 
the KOA decision, which arose under that section, then 
numbered 312. The underlying logic of the statute and the 
Supreme Court’s decision must be, however, that a li¬ 
cense, in and of itself, is valueless, but that it represents 
a valuable right, and that interference within the licen¬ 
see’s normally protected contours raises a presumption 
that a loss of a part of the value of that right will re¬ 
sult; that the licensee will suffer economic injury. 

Although appellant does not pretend that its case comes 
within the limits of the actual holding of the KOA case, 
it does assert that the reasoning underlying the formalism 
of that case is applicable here. Appellant believes that 
where proposed interference from an adjacent channel sta¬ 
tion would, if the proposed interference were from a co¬ 
channel station, form the basis for a claim of license modi¬ 
fication, then a presumption of economic injury arises; 
and just as the station suffering license modification may 
participate under Section 316, so the station suffering 
adjacent channel interference, in the unusual circum¬ 
stances of this case, is entitled to participation in the 
proceedings before the Commission as a party in interest 
under Section 309(c). 

The presumption inherent in the KOA case (that inter¬ 
ference within a station’s service area as defined by the 
Commission will cause injury to the station) is supported 
by common knowledge of the economics of the broadcast 
industry. A principal and continuing effort of all stations 
is to expand their coverage, either, as KOAT has done, 
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by seeking new facilities with more extensive service con¬ 
tours or by improved programs seeking to evoke a better 
listener response within those contours. Vast sums are 
spent on measurements and surveys to confirm theoretical 
predictions concerning station coverage. Coverage is a 
principal subject of most advertisements by radio sta¬ 
tions. It is the measure of their circulation. The conclu¬ 
sion seems inescapable that to reduce a stations’s coverage 
is to injure it. 

Appellant, however, did not rely solely upon presump¬ 
tion or upon what appeared to it to be self-evident. It 
demonstrated that the interference from KOAT would 
cause it to lose actual, not merely potential, listeners, 
and it set forth the reasons why KOA’s financial success 
is so dependent upon wide area coverage, including cov¬ 
erage of New Mexico where the interference areas lie. 
Yet the Commission was not satisfied, apparently because 
appellant’s allegations did not conclusively prove that 
loss would result to KOA and because no attempt was 
made to forecast such loss in terms of dollars and cents. 
But the sort of certainty and specificity which the Com¬ 
mission considers essential is in the nature of things im¬ 
possible to attain before the injury actually occurs. 

Moreover, it seems clear in cases of this sort where 
standing is sought to challenge administrative action 
which threatens future economic injury, that, except where 
the administrative action operates directly and immediate¬ 
ly on the person seeking review, 27 there is a necessary gap 
in the logical sequence running from administrative action 
to future injury, and that this gap can be bridged only by 
informed speculation on the part of the Court. Once the 
Court is informed of the challenged administrative action, 
and of the pre-existing situation of the person allegedly 
aggrieved thereby, it can do no more than make an in- 

27 Another exception would be in the case of administrative orders estab¬ 
lishing higher rates or higher minimum prices, where there can be no doubt 
but that those whose economic existence depends upon the use of the service 
or commodity involved will be adversely affected economically, although such 
orders are not, in terms, issued directly against them. 
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formed guess, based on its own knowledge of the opera¬ 
tions of the “market”, that it is or is not reasonably 
probable that the challenged action will have an adverse 
effect upon the economic position of the challenger; and 
it is in the very nature of this “speculation” or “guess” 
that the Courts cannot make, and do not demand from the 
person seeking standing, an exact prognostication of the 
future loss. 28 

In the instant case, appellant could not have set out 
more precisely its allegations of interference, of loss of 
potential and actual audience resulting therefrom, and of 
the nature of its business and its dependence, for its 
corporate life, upon wide area “circulation”, with which 
the proposed administrative action would interfere. None 
of these allegations was disputed. Beyond this point, how¬ 
ever, appellant must, of necessity, depend upon its own 
knowledge of the nature of its business to predict the 
future effect of the Commission’s order upon it; and, as 
indicated above, that prediction can only be made in gen¬ 
eral terms. Appellant finds support for its position on 
this point in court decisions following the Sanders case, 
as well as in the decisions of the Commission itself. 

In Seaboard and Western Airlines, Inc. v. Civil Aero¬ 
nautics Board, supra, this Court held that a trans-atlantic 
air carrier of freight only, had standing to intervene in 
a Civil Aeronautics Board proceeding looking toward es¬ 
tablishment of final mail rates for two competing trans¬ 
atlantic air carriers of persons, property, and mail. Peti¬ 
tioner in that case based its claim to standing on the 
ground that the principals in the Board proceeding might, 
in the future, use their mail subsidy to support “uneco¬ 
nomic” air freight rates, and thus injure petitioner’s 
freight business, which was not supported by mail subsidy. 
This Court held that Seaboard had standing to partici¬ 
pate in those parts of the mail rate proceeding relating 
to cargo carriage. It was necessary, in order to reach that 

28(7/. Camden Badio, Inc. v. Federal Communications Commission, 10 RR 
2072, .. F. 2d U.S. App. D.C. .. (July 15, 1954). 
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» decision, to determine that there was some reasonable 

probability that the then undetermined amount of; mail 
pay might be used to support uneconomic freight rates 
although there was no indication at that time that the 

► final mail rates would be higher or lower than the rates 
previously received by the principals to the proceeding, 
nor that their freight rates were then “uneconomic”; 

- nor that any proposed future change in the subsidized 

carriers ’ freight rates would receive the requisite ap¬ 
proval of the Board. 29 Further, there is no indication that 
Seaboard presented either to the Board or to this Court 

» any statement of future loss. 

In a case which, in the Commission’s eyes, must involve 
far more “conjecture” and “speculation” than does the 
instant case, the Supreme Court recently held that an 

, association of R.E.A. cooperatives had standing to seek 

review of a Federal Power Commission order authorizing 
a private power company to construct a dam and generat¬ 
ing station at Roanoke Rapids, North Carolina. 30 The 
association contended that the site in question had been 
withdrawn from the jurisdiction of the Power Commis¬ 
sion and reserved for public construction. The associa- 

► tion’s only interest in the matter arose from the fact that, 
if a public project were eventually constructed at Roanoke 
Rapids and if a surplus of power resulted, then some of 

* its members might become preferred purchasers of the 
surplus power. Thus the injury, or more accurately the 
benefit to the association from a reversal of the Commis- 

r * sion’s action, was neither imminent nor by any means 

certain. Its magnitude was likewise conjectural. 

Thus, we see that the Courts have not insisted that eco¬ 
nomic injury be demonstrated with absolute certainty nor 
that the extent of the probable injury be precisely defined. 

* Nor, in other cases, has the Commission. In Ohio Valley 

m 29 Civil Aeronautics Act of 1938, Section 403, 52 Stat. 992, 49 U.S.C. 483, 

and Section 1002, 52 Stat. 1018, 49 TJ.S.C. 642. 

For a similar case involving shipping subsidies, see American President 
Lines v. Federal Maritime Board , 112 F. Supp. 346 (D.C., D.C., 1953). 

:;o Virginia R.E.A. Association v. Federal Power Commission, supra p. IS. 

* 

t 

■ * 
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Broadcasting Corporation, 10 RR 452 (1954), 31 the Com¬ 
mission found a newspaper to be a party in interest with 
respect to a television application and noted that specific 
allegations of injury “cannot reasonably be required 
where the actual operation of the new station is not im¬ 
mediately imminent ” (10 RR 452, 456). In Versluis Radio 
& Television, Inc., 9 RR 102 (1953), the Commission in its 
first opinion characterized allegations of injury to a radio 
station from a television grant as “of a completely gen¬ 
eral or speculative nature” (9 RR 104, 107) but later re¬ 
versed itself and granted the protest. 32 In the very recent 
Van Curler Broadcasting Corporation , zz Van Curler was 
the licensee of a Schenectady television station on a chan¬ 
nel allocated to “Albany-Schenectady-Troy,” New York. 
When Van Curler filed an application to move its main 
studio (merely its studio and not its transmitter site) 
from Schenectady to the outskirts of Albany, and further 
requested that it be designated as an Albany station, a 
protest -was filed by an Albany television station licensee. 
The Commission accorded protestant standing, since a 
grant of the application would place Van Curler “in 
direct competition” with the protestant’s station. Notwith¬ 
standing the apparently magic words “in direct competi¬ 
tion,” the impact upon the competitive situation of merely 
a change in studio location and station designation within 
a relatively compact tri-city area is surely speculative. 

C. Recognition of Appellant as a Party in Interest With Re¬ 
spect to the KOAT Application Would Not Open the Door 
to a Multitude of Protests. 

The Commission gives, as one further reason for its 
dismissal of appellant’s protest, that if it granted ap¬ 
pellant standing in this case, then “innumerable stations 
. . . claiming a listening audience far beyond the areas 

31 Cited in fn. 22, supra. 

32 See also T. E. Alien Sons, Inc., 9 RR 197 (1953), where the Commis¬ 
sion inferred injury which the protestant had neglected to allege. 

33Docket No. 11156, File No. BMPCT-2201, released Sept. 7, 1954, .... 
RR .... 
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they are licensed to serve—would be in a position to ef¬ 
fectively (sic) delay the further assignment of new sta¬ 
tions . . .” 34 To this, appellant replies, first, that inex¬ 
pedience has never been deemed a valid excuse for ad¬ 
ministrative inaction; and second, that appellant made no 
claim of audience “far beyond the areas (it is) licensed 
to serve.” It has previously been emphasized that the 
audience involved is within the KOA contours normally 


protected from co-channel, although not from adjacent 
channel interference. The Commission is well aware of 


the fact that only Class I stations are protected to differ¬ 
ent contours from adjacent channel, as opposed to co¬ 
channel interference, and that these “innumerable’’ Class 
I stations number but 58 (about 2%) of more than 2,600 
stations in the entire country. 

On the other side of the coin, if appellant is not ac¬ 
corded standing in the KOAT case, then KOA’s entire 
secondary service area and a not insignificant portion of 
its primary service area may be blotted out piece by 
piece by adjacent channel interference and appellant will 
not be able to participate at any stage of this obliterating 
process. A second bite out of KOA’s secondary service 
area has already been proposed by the application of 
Western Broadcasting Company (KIFN), Phoenix, Ari- 
zina, File No. BMP-6194. Appellant’s petition to inter¬ 
vene in that proceeding is now pending before the Com¬ 
mission. 


Once a portion of KOA’s service area is blotted out by 
adjacent channel interference, appellant will be forever 
foreclosed from protesting co-channel or other interfer¬ 
ence to the area thus lost. Standards of Good Engineering 
Practice, 1 RR Part II, 81:11; cf. Albertson v. Federal 
Communications Commission , 87 App. D.C. 39, 40-41, 43, 


! 


34 The Commission prefaced this statement with an observation that a 
“contention that some capacity for ‘mail-puli’ from a particular area . . .” 
does not suffice to show economic injury. Apparently, the Commission con¬ 
veniently chose to ignore appellant’s showing of a substantial number of 
actual listeners in the area, based on generally accepted surveys, supra, pj 21. 
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182 F. 2d 397, 398-399, 401 (1950). 35 In short, appellant 
could not even then protest co-channel interference under 
the KOA decision. Such a result would clearly frustrate 
the intent of Congress in enacting the “protest proced¬ 
ure” embodied in section 309(c) of the Communications 
Act as amended. 

D. Appellant's Protest Raised a Substantial Question Whether 
the Proposed KOAT Operation Would Serve the Public 
Interest. 

If the Court reverses the Commission, the hearing 
which must be held on the KOAT application will not be 
an empty proceeding devoid of purpose. Appellant asserts 
and has offered to prove that the proposed operation of 
KOAT on 860 kilocycles is inconsistent with the Commis¬ 
sion^ overall plan for allocation of the standard broad¬ 
cast band. Section 3.24 of the Commission’s Rules (App. 
p. 34) provides that an applicant for standard broadcast 
facilities must show, inter alia , that “the proposed sta¬ 
tion will not suffer interference to such an extent that 
its service would be reduced to an unsatisfactory degree.” 
On 860 kilocycles, KOAT would be so limited by inter¬ 
ference at night that it would not even serve all the city 
of Albuquerque. The Commission’s Standards, in the so- 
called “10% rule”, provide a formula for determining 
whether interference to a proposed operation is excessive. 
KOAT’s proposed operation fails to comply. The purpose 
of the “10% rule” and its importance to the Commission’s 
allocation plan is described in the Commission’s Report 
& Order, released August 11, 1954 36 which recodified the 
“10% rule” as new Section 3.28 of the Rules (App. p. 35) 37 

3 ." The referenced section of Standards of Good Engineering Practice pro¬ 
vide that “when a station is already limited by interference from other sta¬ 
tions to a contour of higher value than that normally protected for its class, 
this contour shall be the established standard for such station with respect 
to interference from all other stations.” 

3« 10 HR 1600. 

37 The rule was somewhat modified but the changes are not pertinent since 
the proposed KOAT operation would not comply with either the old or 
new rule. 


The meager additional service which KOAT would supply 
on 860 kilocycles does not justify the waiver of a basic 
provision of the 'Commission’s scheme of allocation. 38 For 
this and other reasons fully set forth in its Protest, 39 ap¬ 
pellant submits that there exists a substantial question 
whether KOAT’s proposed operation will serve the public 
interest. 

CONCLUSION 

For the foregoing reasons, the order of the Federal 
Communications Commission dismissing appellant’s Pro¬ 
test should be reversed. 

Respectfully submitted, 

James A. McKenna, Jr. 

Vernon L. Wilkinson 

1735 DeSales Street, N.W. 

Washington 6, D.C. 

Attorneys for Metropolitan 
Television Company 

September, 1954 


38 In granting the KOAT application the Commission found no justification 
for a waiver but rather reliea upon an invalid showing of compliance with 
the “10% rule.” See fn. 8, supra. 
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APPENDIX 

STATUTES AND REGULATIONS INVOLVED 

STATUTES 

Communications Act of 1934, as amended: 

Section 309(c), 66 Stat. 715, 47 U.S.C. 309(c): 

“When any instrument of authorization is granted by 
the Commission without a hearing as provided in 
subsection (a) hereof, such grant shall remain sub¬ 
ject to protest as hereinafter provided for a period of 
thirty days. During such thirty-day period any party 
in interest may file a protest under oath directed to 
such grant and request a hearing on said application 
so granted. Any protest so filed shall contain such 
allegations of fact as will show the protestant to be 
party in interest and shall specify with particularity 
the facts, matters, and things relied upon, but shall 
not include issues or allegations phrased generally. 
The Commission shall, within thirty days from the 
date of the filing of such protest, enter findings as 
to whether such protest meets the foregoing require¬ 
ments and if it so finds the application involved shall 
be set for hearing upon the issues set forth in said 
protest, together with such further specific issues, if 
any, as may be prescribed by the Commission. . . 

Section 402(a), 66 Stat. 718, 47 U.S.C. 402(a): 

“Any proceeding to enjoin, set aside, annul, or sus¬ 
pend any order of the Commission under this Act 
(except those appealable under subsection (b) of this 
section) shall be brought as provided by and in the 
manner prescribed in (the Judicial Review Act of 
1950).” 

Section 402(b), 66 Stat. 718, 47 U.S.C. 402(b): 

“Appeals may be taken from decisions and orders of 
the Commission to the United States Court of Ap¬ 
peals for the District of Columbia in any of the fol¬ 
lowing cases: 

(1) By any applicant for a construction permit or 
station license, whose application is denied by the 
Commission. 
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(2) By any applicant for the renewal or modifica¬ 
tion of any such instrument of authorization whose 
application is denied by the Commission. 

(3) By any party to an application for authority to 
transfer, assign, or dispose of any such instrument 
of authorization, or any rights thereunder, whose ap¬ 
plication is denied by the Commission. 

(4) By any applicant for the permit required by 
Section 325 of this Act whose application has been 
denied by the Commission, or by any permittee under 
said section whose permit has been revoked by the 
Commission. 

(5) By the holder of any construction permit or 

station license which has been modified or revoked 
by the Commission. | 

(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the 
Commission granting or denying any application de¬ 
scribed in paragraphs (1), (2), (3) and (4) hereof. 

(7) By any person upon whom an order to cease 
and desist has been served under Section 312 of this 
Act. 

(8) By any radio operator whose license has been 
suspended by the Commission.” 

Judicial Review Act of 1950: ; 

Section 2, 64 Stat. 1129, 5 U.S.C. 1032: 

“The Court of Appeals shall have exclusive juris¬ 
diction to enjoin, set aside, suspend (in whole or in 
part), or to determine the validity of, all final orders 
(a) of the Federal Communications Commission made 
reviewable in accordance with the provisions of Sec¬ 
tion 402(a) of the Communications Act of 1934, as 
amended. . .” 

Section 3, 64 Stat. 1130, 5 U.S.C. 1033: 

“The venue of any proceeding under this Act shall 
be in the judicial circuit wherein is the residence of 
the party or any of the parties filing the petition for 
review, or wherein such party or any of such parties 



has its principal office, or in the United States Court 
of Appeals for the District of Columbia.” 

Section 4, 64 Stat. 1130, 5 U.S.C. 1034: 

“Any party aggrieved by a final order reviewable 
under this Act may within sixty days after entry of 
such order, file in the Court of Appeals, wherein the 
venue as prescribed by Section 3 hereof lies, a peti¬ 
tion to review such order. Upon the entry of such 
an order, notice thereof shall be given promptly by 
the agency by service or publication in accordance 
with the rules of such agency. The action in court 
shall be brought against the United States ...” 

REGULATIONS 

Rules of the Federal Communications Commission 

Rules Governing Radio Broadcast Services, 47 C.F.R. 
Part 3: 

3.22 (1 RR 53:131): 

“Classes and power of standard broadcast stations.— 

(a) Class I station. A class I station is a dominant 
station operating on a clear channel and designed to 
render primary and secondary service over an ex¬ 
tended area and at relatively long distances. Its pri¬ 
mary service area is free from objectionable inter¬ 
ference from other stations on the same and adjacent 
channels and its secondary service area free from 
interference, except from stations on the adjacent 
channel. . 

3.24 (1 RR 53:133): 

“Broadcast facilities; showing required.—An authori¬ 
zation for a new standard broadcast station or in¬ 
crease in facilities of an existing station will be is¬ 
sued only after a satisfactory showing has been made 
in regard to the following, among others: 

(a) That the proposed assignment will tend to 
effect a fair, efficient, and equitable distribution of 
radio service among the several states and communi¬ 
ties. 
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(b) That objectionable interference will not be 
caused to existing stations or that if interference will 
be caused the need for the proposed service out¬ 
weighs the need for the service which will be lost by 
reason of such interference. That the proposed sta¬ 
tion will not suffer interference to such an extent that 
its service would be reduced to an unsatisfactory de¬ 
gree. (For determining objectionable interference, 
see Engineering Standards of Allocation and Field 
Intensity Measurements in Allocation.) 

# * # # 

(e) That the technical equipment proposed, the lo¬ 
cation of the transmitter, and other technical phases 
of operation comply with the regulations governing 
the same, and the requirements of good engineering 
practice. (See technical regulations herein and Loca¬ 
tions of Transmitters of Standard Broadcast Sta¬ 
tions.) 

* * * * 

(h) That the public interest, convenience, and 
necessity will be served through the operation under 
the proposed assignment.” 

3.28 (10 RR 1595): 

“Upon showing that a need exists, a Class II, III or 
IV station may be assigned to a channel available for 
such class, even though interference will be received 
within its normally protected contour provided. (1) 
No objectionable interference will be caused by it to 
existing stations or that if interference will be caused 
the need for the proposed service outweighs the need 
for the service which will be lost by reason of such 
interference; and (2) primary service will be pro¬ 
vided to the community in which the station is to be 
located; and (3) the assignment meets any one of the 
following conditions: 

(a) The proposed station will provide a transmis¬ 
sion facility either daytime or nighttime, for a com¬ 
munity not having such a standard broadcast facility; 
or 

(b) 25% or more of the new primary service area 
of the proposed station either daytime or nighttime, 
is without primary service; or 
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(c) The interference does not affect more than 10% 
of the population in the proposed station’s normally 
protected primary service area.” 

Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations: 

# * * * 

“A Class II, III-B or IV station may be assigned to 
a channel available for such class, when a need there¬ 
for is shown, even though objectionable interference 
will be received to a field intensity contour greater 
than that specified as the normally protected contour 
for its class, provided that no objectionable inter¬ 
ference will be caused by it to existing stations, and 
provided further, that the population residing in the 
area between the normally protected contour for its 
class and the contour to which objectionable interfer¬ 
ence will be received, does not exceed approximately 
10 percent of the population in its actual primary 
service area. In case the station is located in a metro¬ 
politan area, the interference-free contour shall in¬ 
clude 90 percent of the population of the metropolitan 
area.” 


* * * * 

“The Class I stations in Group 2 are those assigned 
to the channels allocated by Section 3.25, paragraph 
(b), on which duplicate operation is permitted, that 
is, other Class I or Class II stations operating un¬ 
limited time may be assigned to such channels. Dur¬ 
ing nighttime hours of operation a Class I station 
of this group is protected to the 500 uv/m 50 percent 
skywave contour and during daytime hours of opera¬ 
tion to the 100 uv/m groundwave contour from sta¬ 
tions on the same channel. Protection is given to the 
500 uv/m groundwave contour from stations on adja¬ 
cent channels for both day and nighttime operation. 
The operating powers of Class I stations on these 
frequencies shall be not less than 10 kw nor more 
than 50 kw.” 
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No. 12,191 
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v. 

Federal Communications Commission, appellee 
Alvarado Broadcasting Company, Inc., intervenor 


ON APPEAL FROM ORDERS OF THE FEDERAL COMMUNICA¬ 
TIONS COMMISSION 


BRIEF FOR APPELLEE-RESPONDENTS 


COUNTER STATEMENT OF THE CASE 

Since Metropolitan Television Company’s (Metropolitan) 
statement of the case, insofar as it is not argumentative, 
adequately sets forth the relevant facts necessary for de¬ 
termination of this appeal, no counter statement will be 
submitted. However, Metropolitan’s statement does con¬ 
tain certain argumentative material and loose terminology 
which will be referred to in the course of the argument por¬ 
tion of this brief. 


(l) 
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STATUTES. RULES AND STANDARDS INVOLVED 

The pertinent provisions of the Communications Act of 
1934, as amended, of the Commission’s Rules and Regula¬ 
tions, and of the Standards of Good Engineering Practice 
for Standard Broadcast Stations which have not been set 
forth in the appendix to appellant’s brief, are set out in 
the Appendix, infra, pp. 28-30. 

SUMMARY OF ARGUMENT 

I 

The denial of a protest filed under Section 309(c) of the 
Communications Act of 1934, as amended, which protest 
is directed against a grant without hearing of an applica¬ 
tion for modified or changed facilities is properly review- 
able only under Section 402(b) of the Act. The legislative 
history of the review provisions of the Communications 
Act reveals that where the Commission’s broadcast licens¬ 
ing functions are involved, it was intended that exclusive 
appellate jurisdiction lie in the United States Court of 
Appeals for the District of Columbia Circuit. Moreover, 
the protest of a grant, being ancillary to the grant itself, 
should be reviewed in the same manner, and in the same 
court, as the grant; otherwise, anomaly and confusion not 
anticipated by Congress would be the inevitable result of 
permitting review of denials of protests under both pro¬ 
visions of Section 402. 

II 

The Commission properly decided that the protest filed 
by the appellant did not make the specific factual allega¬ 
tions expressly required by Section 309(c) of the Communi¬ 
cations Act, and necessary to confer standing on Metropoli¬ 
tan to protest the grant without hearing to Alvarado. The 
principal ground on which Metropolitan seeks to acquire 
standing is financial injury within the meaning of Federal 
Communications Commission v. Sanders Brothers Radio 
Station, 309 U.S. 470. However, important elements pre¬ 
requisite to application of the Sanders doctrine are lacking 
in Metropolitan’s protest. The facts alleged in the protest 
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with respect to the loss of listeners in the interference area 
do not disclose the substantial injury required for stand¬ 
ing under the Sanders decision. Moreover, the crucial alle¬ 
gation of financial injury is left, by Metropolitan’s own ad¬ 
mission, to conjecture and surmise. Metropolitan’s argu¬ 
ments that, under the circumstances, the Commission is ob¬ 
ligated to presume the existence of financial injury, ignore 
the statutory requirement of alleging facts with particular¬ 
ity. Finally, financial injury may be inferred where the 
protcstant and a competitor are in the same community, 
inasmuch as the impact of competition under such circum¬ 
stances is virtually self-evident. But, as here, where a 
protestant and the grantee are far removed from each 
other, and the only alleged impact is a minute loss of listen¬ 
ers out of a large area w r hich the protestant allegedly serves, 
no such inference can reasonably be made. 

ARGUMENT 

Metropolitan, the licensee of radio station KOA, Denver, 
Colorado, has filed two separate actions to review the same 
order of the Federal Communications Commission. Case 
No. 12,191, filed under Section 402 (a) of the Communica¬ 
tions Act, is a petition to review a Commission order dis¬ 
missing petitioner’s protest to the Commission’s grant of 
Alvarado Broadcasting Co.’s application to change the 
frequency and power of its broadcasting station. Case 
No. 12,192, filed under Section 402 (b) of the Act, is an 
appeal from the same order, and also from the order grant¬ 
ing Alvarado’s application. 

We previously moved to dismiss Case No. 12,191, on the 
ground that Commission orders denying protests are re- 
viewable only under Section 402(b), and that this Court 
therefore has no jurisdiction to entertain a petition for 
review of such order under 402(a). The Court denied that 
motion on June 17,1954 “without prejudice to a renewal at 
a hearing of this case on the merits.” We now renew that 
motion. 

Point T of this brief deals with the jurisdictional ques¬ 
tion. In the remainder of the brief, we shall show that the 
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Commission correctly dismissed Metropolitan’s protest be¬ 
cause Metropolitan failed to make an adequate showing that 
it is a party in interest within the meaning of Section 309(c) 
of the Act. 

I. Commission Orders Denying Protests Are Reviewable Only 
Under Section 402(b) of the Communications Act. 

Section 402(a) and Section 402(b) of the Act are mutually 
exclusive, 1 and the same order cannot be reviewed under 
both Sections. The uncertainty as to which Section governs 
review of Commission orders denying protests arises from 


1 These sections provide: 

“Sec. 402 (a) Any proceeding to enjoin, set aside, annul, or suspend 
any order of the Commission under this Act (except those appeal- 
able under subsection (b) of this section) shall be brought as pro¬ 
vided by and in the manner prescribed in Public Law 901, Eighty- 
first Congress, approved December 29, 1950. 

“Sec. 402(b) Appeals may be taken from decisions and orders 
of the Commission to the United States Court of Appeals for the 
District of Columbia in any of the following cases: 

“(1) By any applicant for a construction permit or station li¬ 
cense, whose application is denied by the Commission. 

“(2) By any applicant for the renewal or modification of any 
such instrument of authorization whose application is denied by 
the Commission. 

“(3) By any party to an application for authority to transfer, 
assign, or dispose of any such instrument of authorization, or any 
rights thereunder, whose application is denied by the Commission. 

“ (4) By any applicant for the permit required by section 325 of 
this Act -whose application has been denied by the Commission, or 
by any permittee under said section whose permit has been revoked 
by the Commission. 

“(5) By the holder of any construction permit or station license 
which has been modified or revoked by the Commission. 

“(6) By any other person who is aggrieved or whose interests 
are adversely affected by any order of the Commission granting or 
denying any application described in paragraphs (1), (2), (3), 
and (4), hereof. 

“(7) By any person upon whom an order to cease and desist has 
been served under section 312 of this Act. 

“(8) By any radio operator whose license has been suspended by 
the Commission.” 


the fact that, although the statutory scheme seemingly con¬ 
templates review under Section 402(b), the latter Section 
does not in terms cover protests, and Section 402(a) ap¬ 
plies to all proceedings “except those appealable under 
subsection (b) of this section.” 

In the instant case, the order granting Alvarado’s appli¬ 
cation admittedly is reviewable under Section 402(b)(6). 
We submit that an order denying a protest to the grant of 
such application should be regarded as ancillary to the grant 
and reviewable in the same manner as the grant itself, 
namely, under Section 402(b). We shall show (1) that 
decisions denying protests are functionally identical to de¬ 
cisions denying petitions for rehearing under Section 405 
of the Communications Act, which traditionally have been 
reviewable under Section 402(b); (2) that the legislative 
history of the Communications Act supports the view that 
decisions on protests are reviewable under Section 402(b); 
and (3) that permitting review of orders denying protests 
under Section 402(a) would be contrary to the general 
scheme of appellate review provided by the Communications 
Act. 

A. The protest procedure was created by the Communica¬ 
tions Act Amendments, 1952. It is essentially a special type 
of rehearing, designed to cover cases where the Commis¬ 
sion, pursuant to Section 309(a) of the Act, grants an ap¬ 
plication for a construction permit without a hearings It 
differs from the usual rehearing procedure provided by 
Section 405 principally in that where a legally sufficient pro¬ 
test is filed with respect to the authorization of new broad¬ 
casting facilities, a hearing on the issues raised by j the 
protestant is mandatory, and the effectiveness of the au¬ 
thorization automatically is postponed pending such 
hearing. 

But a protest and a petition for rehearing are func¬ 
tionally identical in that both seek reconsideration of the 
grant of the underlying application. As far as we are 
aware, denials of rehearings of orders granting or deny¬ 
ing broadcasting authorizations uniformly have been 
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treated as appealable under Section 402(b), 2 although that 
section never has referred expressly to appeals from de¬ 
nials of petitions for rehearing. And we know of no in¬ 
stance in which review of denials of requests for rehearing 
of orders appealable under Section 402(b) has been had 
under Section 402(a). It would make little sense, we sub¬ 
mit, to differentiate between these functionally identical 
procedures for review purposes. The fact, to which Metro¬ 
politan adverts (Br. 14), that Congress failed to amend 
Section 402(b) to include protests when it created the pro¬ 
test procedure in 1952, suggests only that Congress con¬ 
templated that the practice which had governed review of 
denials of reliearings would also govern review of denial 
of protests. 

B. The legislative history of the review provisions of the 
Communications Act supports our position. Section 402(a) 
of the Communications Act of 1934 as originally enacted 
made the provisions of the Urgent Deficiencies Act of Octo¬ 
ber 22, 1913, 38 Stat. 208, 219, pertaining to judicial review 
of orders of the Interstate Commerce Commission, ap¬ 
plicable to “suits to enforce, enjoin, set aside, annul, or sus¬ 
pend any order of the Commission under this Act (except 
any order of the Commission granting or refusing an ap¬ 
plication for a construction permit for a radio station, or 
for a radio station license, or for renewal of an existing 
radio station license, or for modification of an existing radio 


2 E.g., Albertson v. Federal Communications Commission, 87 U.S. 
App. D.C. 39, 1S2 F. 2d 397; Churchill Tabernacle v. Federal Com¬ 
munications Commission, 81 U.S. App. D.C. 411, 160 F. 2d 244. 
It is significant in this connection that Section 405 of the Communi¬ 
cations Act was amended by the Communications Act Amendments, 
1952, so as to provide: “* * * The time within which a petition for 
review must be filed in a proceeding to which Section 402(a) applies, 
or within which an appeal must be taken under Section 1+02 (b), 
shall be computed from the date upon which public notice is given 
of orders disposing of all petitions for rehearing filed in any case 
* * (Emphasis added.) This is apparently a clear recogni¬ 
tion by Congress that orders disposing of petitions for rehearing 
may be reviewed under Section 402(b), even though such orders 
are not listed specifically in that section. 
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station license)” (48 Stat. 1064, 1093, 47 U. S. C. 402 (a)). 
The Urgent Deficiencies Act provides for review by a 
specially constituted three-judge district court, with right 
of appeal to the Supreme Court. In such suit, the United 
States must be made the respondent. 

Section 402(b) of the Act of 1934 covered orders excepted 
from 402(a) and gave a right to review in this Court to: 
“(1) * * * any applicant for a construction permit for 

a radio station, or for a radio station license, or for renewal 
of an existing radio station license, or for modification of 
an existing radio station license, whose application is re¬ 
fused by the Commission. (2) * * * any other person 

aggrieved or whose interests are adversely affected by any 
decision of the Commission granting or refusing such appli¬ 
cations’’ (48 Stat. 1064, 1093). 3 In proceedings under this 
section the Commission must be made respondent. 

The legislative history of the 1934 statute indicates, at 
least in part, the reason for the difference in the procedures 
provided for in paragraphs (a) and (b). Where the Com¬ 
mission takes action on its own initiative, e.g., by promul¬ 
gating a rule of general application, Congress believed that 
persons aggrieved should have an opportunity to seek re¬ 
view in the district of their residence. However in cases 
where private parties institute a proceeding before the 
Commission in Washington, it was apparently felt that 
review, even though sought by a party other than the appli¬ 
cant, might appropriately be restricted to a single court, 
the Court of Appeals for the District of Columbia Circuit. 4 


3 This section followed Section 16 of the Radio Act of 1927, 44 
Stat. 1169, as amended by 46 Stat. 884. 

4 Senator Dill, who was in charge of the bill in the Senate, made 
the following statement (78 Cong. Rec. 8825-6): 


“I desire to call attention to what I think is an important fact, 
to consider in this appeal provision. Those owners of radio broad¬ 
casting stations living long distances from the District of Columbia 
should not be required to come to Washington to prosecute an 
appeal from a decision for which they were not responsible. When 
I say ‘were not responsible’ I mean a decision which was granted 
against them or affecting them when they did not bring the case 
into court # * *. So we provide that where the decisions of; the 
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The first important procedural change came in the Act 
of December 29, 1950, the Judicial Review Act of 1950. It 
provided in substance that orders reviewable under 402(a) 
of the Communications Act would be reviewed in the various 
courts of appeals instead of in three-judge district courts. 
The statute left unaffected the procedure under 402(b). 

The Communications Act Amendments, 1952, gave per¬ 
sons who would have a right to appeal to this Court for 
review of an order granting a license (i.e., persons “ag¬ 
grieved” or “adversely affected”) a right to protest first 
to the Commission (Section 309(c). 5 At the same time 
Section 402(a) was amended to provide that all orders, save 
those reviewable under 402(b), shall be reviewable as pro¬ 
vided in the Act of December 29, 1950. The text of Section 
402(b), as amended in 1952 to include additional categories 
of appealable orders, is set forth in footnote 1 , supra. 

The Senate Report on the bill which became the Com¬ 
munications Act Amendments, 1952, indicates that Congress 
intended by those amendments to bring all judicial review 
of Commission broadcast licensing actions under Section 
402(b). The report states (emphasis added): 

Subsection (b) attempts a more precise and compre¬ 
hensive definition of the jurisdiction of the United 
States Court of Appeals for the District of Columbia in 
cases appealed from the Commission. The language of 
this subsection, when considered in relation to that of 
subsection (a), also would make clear that judicial re- 

Commission are made in eases wherein the stations took no part 
in beginning the suits, appeal may be taken in the three-judge dis¬ 
trict courts in the jurisdictions where the stations are located. But 
in the case where the applicant for the license or the permit, or 
whatever it may be. comes to the Commission and asks for a change 
in his license or asks for a new license, or asks for something to be 
done by the Commission, then if the Commission makes a decision 
from which he desires to appeal he must make his appeal in the 
Courts of the District of Columbia.” 

See also, the discussion in Scripps-IIov'ard Radio, Inc. v. Federal 
Communications Commission, 316 U.S. 4, 8-9, 15-16. 

5 See, also. S. Rep. No. 44, 82nd Cong., 1st Sess., p. 8; 1 Pike & 
Fischer, R.R. 10:271. 
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view of all cases involving the exercise of the Commis¬ 
sion’s radio-licensing power is limited to that court. 
Under present law, confusion and controversy have 
arisen concerning what decisions and orders of the 
Commission might become the subject to (sic) judicial 
review and in what court. This has been carried to the 
point where the time and effort of both litigants and 
courts have been too much taken up with jurisdictional 
problems rather than with the merits of particular 
cases. Enactment of this subsection is designed to 
obviate this difficulty. (S. Rep. 44, 82d Cong., 1st Sess., 
p. 11, 1 Pike & Fischer, R.R. 10:284.) 

While that intention was not completely effectuated (see, 
e.g., Peoples Broadcasting Company v. United States, — 
U.S. App. D.C. —, 209 F. 2d 286, 6 it is reasonable to assume 
that Congress did not intend to make reviewable under 
Section 402(a) any new classes of orders in broadcast 

i 

licensing proceedings. 

C. In the light of the foregoing Congressional intent that 
“judicial review of all cases involving the exercise of the 
Commission’s radio-licensing power is [to be] limited” to 
this Court, it would be anomalous to permit orders denying 
protests to be reviewed under Section 402(a). As we have 
noted, appeal from an order granting an application can be 
had only under Section 402(b). That Section requires that 
such action be brought in this Court, that it be filed within 
30 days after entry of the order appealed from, and that 
the Federal Communications Commission be named as ap¬ 
pellee. But a petition for review under Section 402(a) may 
be brought either in this Court or in any other Court of 
Appeals where petitioner resides, may be filed within 60 

c As is there illustrated, a modification of license on the Commis¬ 
sions own motion is still reviewable under Section 402(a) rather 
than Section 402(b), where the action is brought by a “person 
aggrieved or adversely affected” by the Commission’s action rather 
than by the licensee itself. This result stems from the apparently 
inadvertent failure of Section 402(b) (6) to refer to 402(b) (5). Cf. 
also Columbia Broadcasting System, Inc., of California v. Federal 
Communications Commission, — U.S. App. D.C. —, 211 F. 2d 644. 
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days, and is brought against the United States. Thus, if 
Section 402(a) were to be construed literally so as to exclude 
denials of protests, appeal from an order denying a protest 
to a grant because of the protestant’s lack of standing could 
be brought (1) in a different court than an appeal from the 
grant itself (2) within a different period of time and (3) 
against a different party. Congress cannot be deemed to 
have intended to create such an inconsistent scheme of ap¬ 
pellate review in the Communications Act. We concur with 
the view expressed by Metropolitan that resolution of this 
question will relieve both this Court and the bar of an 
unnecessary burden in these cases. 

II. The Commission Properly Denied Metropolitan’s Protest 
to the Grant of Authority to Alvarado to Change Frequency 
and Increase Its Power. 

Although the Notice of Appeal in Case No. 12,192 seeks 
review of the Commission’s grant of authority to Alvarado 
to change its frequency and increase power, as well as of the 
denial of Metropolitan’s protest to this action, the only issue 
to be decided is the correctness of the Commission’s ruling 
on the protest. 7 For, if this Court should sustain the Com¬ 
mission’s finding that Metropolitan is not a “party in in¬ 
terest” as concerns the grant of a construction permit to 
Alvarado, it would necessarily follow that it has no standing 
in this Court to appeal that grant and the appeal must be 
dismissed. It is clear that the prerequisites for invoking 
the protest procedure of Section 309(c) of the Communica¬ 
tions Act are the same as the prerequisites for standing 
to appeal Commission orders under Section 402(b). Cam¬ 
den Radio , Inc. v. Federal Communications Commission , 
U. S. App. D. C. —, — F. 2d —. (July 15, 1954) (10 Pike 
& Fischer, R. R. 2072). If Metropolitan lacks standing 
to protest, the merits of the Commission’s grant would 
not be reached here. 

If, on the other hand, this Court should find that the Com¬ 
mission erred in denying Metropolitan’s protest, the case 
would have to be remanded to the Commission for the 

7 Case No. 12,191 is a petition for review solely of the order deny¬ 
ing the protest. 
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hearing required by Section 309(c). In that event, the 
Court would not review the grant of construction permit on 
the present record. See Camden Radio, Inc. v. Federal 
Communications Commission, supra. Whatever the out¬ 
come of the hearing, if this Court should order one, that 
decision would be subject to judicial review, and would be 
made in the light of the record compiled at the hearing. 

Consequently, as all of the parties have recognized, the 
only question properly before the Court is the validity of 
Metropolitan’s protest under Section 309(e). 8 The Com¬ 
mission has held that Metropolitan did not show the exist¬ 
ence or reasonable probability of adverse effects to it re¬ 
sulting from the grant to Alvarado such as to constitute it a 
party in interest (App. 35-36).° Metropolitan’s argument 
is essentially one that an assumption of injury is inherent 
in the situation, both as a matter of law and as a necessary 
consequence of the facts alleged. This contention cannot 
be sustained. The present situation was not one where the 
Commission could reasonably make an assumption of in¬ 
jury to Metropolitan and Metropolitan failed to allege facts 
showing that any injury actually resulted or necessarily 
would result from the Commission order it sought to pro¬ 
test. 

A. The Section 309(c) Protest Procedure Is Available Only 
To Persons Who Allege With Specificity Facts Show¬ 
ing That They Have Been Aggrieved Or Adversely 
Affected By the Commission Action Protested. 

The narrow issue presented here is whether the Commis¬ 
sion erred in dismissing Metropolitan’s protest to the grant 

_ — j 

* The principal “public interest” factor raised by the merits of 
appellant’s protest was that the grant involved a violation of the 
Commission’s “ten percent rule”. In Beaumont Broadcasting Corp. 
v. Federal Communications Commission. 91 U.S. App. D.C. Ill, 202 
F. 2d 306, this Court held that this rule “specifies only a norm, not 
a hard and fast rule” and that it is within the Commission’s statu¬ 
tory power to deviate therefrom when the public interest would 
be served by such deviation. 

n References in this brief to the printed Joint Appendix are desig¬ 
nated (App. —). References to Metropolitan’s brief are designated 
(Br. -). 


of a construction permit to Alvarado to change frequency 
and increase power. The Commission found that the pro¬ 
test did not contain the required showing that Metropolitan 
was a “party in interest” within the meaning of Section 
309(c) of the Communications Act. 

Section 309(c) in terms requires that any protest to a 
grant without hearing “shall contain such allegations of 
fact as w r ill show the protestant to be a party in interest 
and shall specify with particularity the facts, matters, and 
things relied upon, but shall not include issues or allegations 
phrased generally”. This emphasis upon factual particu¬ 
larity does not reflect mere concern -with the niceties of 
pleading. Congress wisely decided that grants of broadcast 
licenses found by the Commission to be in the public in¬ 
terest should not be set aside, perhaps for a protracted 
period, at the instance of a protestant unless the in¬ 
terest of the protestant in the matter involved, and the pre¬ 
cise grounds of the protest are clearly shown. And the 
Commission is specifically required hv the section to deter¬ 
mine in each case whether the protest meets these require¬ 
ments. 

The term “party in interest” is not defined in Section 
309(c) or elsewhere in the Act. But the legislative history 
makes clear, 10 and this Court has recognized in Camden 
Radio, Inc. v. Federal Communications Commission, supra, 
that the term “party in interest” in Section 309(c) is in¬ 
tended to describe a person who is entitled to appeal from 
a Commission order, i.e., one who is “aggrieved or whose 
interests are adverselv affected by” the order (Section 
402(b)). 

Thus the prerequisites for invoking the protest procedure 
are the same as the prerequisites for standing to appeal 
Commission orders. To possess such standing one must be 
a person aggrieved or adversely affected by the order 
sought to be challenged. And Congress made clear in en- 

10 Sec Senate Report No. 44, 82 Cong, 1st Sess., on S. 658, at p. 8. 
Section 309(c) was enacted by Section 7 of the Communications 
Act Amendments, 1952 (66 Stat. 715), which was the title of S. 658, 
82nd Congress. 
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acting the protest provision that it did not intend to open 
grants without hearing to protest without regard to the sub¬ 
stantiality of the interest of the protestant. The Senate 
Committee thus stated (Senate Report No. 44, 82nd Cong., 
1st Sess., on S. 658, at p. 8): 

Fear has been expressed that use of “parties in inter¬ 
est’’ might make possible intervention into proceedings 
by a host of parties who have no legitimate interest; but 
solely with the purpose of delaying license grants which 
properly should be made. The Committee does not so 
construe the term “party in interest”; “parties in in¬ 
terest” because of electrical interference are fixed and 
defined by the Supreme Court decision in the KOA case 
(319 U. S. 239) and the Commission’s rules and regu¬ 
lations; “parties in interest” from an economic stand¬ 
point are defined by the Supreme Court decision in the 
Sanders case, (309 U. S. 470). 

The decisions under the Communications Act as to stand¬ 
ing to seek review of Commission orders demonstrate that 
the courts have assiduously drawn the line between those 
who have made a showing of real injury and those who arc 
affected only remotely or insubstantially. They rest on the 
premise that in the final analysis the interests of the public 
in radio are confided to the protection of the Commission— 
subject to judicial review and correction at the instance of 
those who are substantially and directly affected by Com¬ 
mission orders. Some of those who have appeal rights have 
no substantive right to protection from Commission action, 
but they have a real interest in the actions taken and in 
effect serve as “private attorneys general” in vindicating 
the public interest. Cf. Associated Industries v. lakes, 334 
F. 2d 694 (C. A. 2), order vacated as moot, 320 IT. S. 707. 
The prerequisite that a substantial adverse effect be shown 
to establish appeal standing has the salutary effect of keep¬ 
ing within some limits the number of private attorneys 
general, and restricting them to persons with a significant 
interest. 

In Federal Communications Commission v. Sanders 
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Brothers Radio Station, 309 U. S. 470, referred to in the 
Senate Report, supra , the serious economic consequences 
of direct competition from a new licensee in the same com¬ 
munity -were found sufficient to confer standing upon an 
existing licensee to challenge the new grant. And in the 
other case referred to by the Senate Report, Federal Com¬ 
munications Commission v. National Broadcasting Co., Inc. 
(KOA), 319 U. S. 239, the Supreme Court held that a station 
which would receive interference from the grant of a new 
application within its normally protected contour as de¬ 
fined by the Commission’s Rides, was a party aggrieved 
under Section 402(b) of the Act because its license had 
been modified. But electrical interference, which was the 
nub of the KOA decision, is not sufficient where it occurs 
beyond such protected contours. WJR, The Goodwill Sta¬ 
tion, Inc. v. Federal Communications Commission, 85 U. S. 
App. D. C. 392, 178 F. 2d 720. Competition, the nub of the 
Sanders case, will not support standing where the claim of 
competitive injury is alleged by an applicant who objects 
to the prior grant of another application for similar, but 
not mutuallv exclusive, facilities in the same eitv. Mans- 
field, Journal Company v. Federal Communications Com¬ 
mission, 84 U. S. App. D. C. 341,173 F. 2d 646. The injury 
to a “ new applicant’’ is not sufficiently certain. Nor is an 
applicant aggrieved or adversely affected by the grant of 
a mutually exclusive application where its own application 
can be granted only if there is a change in the Commission 
rules which may or may not be made. Pittsburgh Radio 
Supply House v. Federal Communications Commission , 69 
App. D. C. 22, 98 F. 2d 303. 

In each of these cases, the existence of adverse effect—and 
thus of the statutory right to appeal—has been realistically 
judged in terms of the substantiality of the injury to the 
person complaining of Commission action. As this Court 
said of the Sanders case in the National Broadcasting Co. 
(KOA) case, 76 U. S. App. D. C. 238, 241, 132 F. 2d 545, 
548, aff’d. 319 U. S. 239: 

Presumablv bv the decision in the Sanders case the 

V W 

Supreme Court intended that the financial injury must 
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be something more than nominal or highly speculative. 
It seems not unreasonable to read the opinion as re¬ 
quiring by implication that there be probable injury 
of a substantial character. So much by way of limita¬ 
tion seems necessary to prevent vindication of the pub¬ 
lic interest from turning into mass appeals by the in¬ 
dustry at large, with resulting hopeless clogging of 
the administrative process by judicial review. * # * 

B. The Protest Failed to Show That Metropolitan Was 
Aggrieved or Adversely Affected By The Grant To 
Alvarado 

i 

Metropolitan’s protest sought to establish its standing to 
contest the grant to Alvarado upon the basis of alleged 
economic injury flowing from electrical interference to 
Metropolitan’s signal caused by the proposed operation of 
Alvarado on an adjacent frequency. 11 Metropolitan ap¬ 
parently recognizes that the facts alleged in its protest were 
not allegations of substantial economic injury (Br. 25), and 
seeks to rely upon presumptions which it claims sufii- 
ciently show such injury to he inherent in the situation. 
We shall show that the protest did not contain allegations of 
actual financial injury and that this was not a situation 
where the Commission would have been warranted in mak¬ 
ing an assumption that such injury could reasonably be 
forecast. 

! 

(1) The facts alleged in the protest failed to show any 
economic injury from Alvarado’s proposed opera¬ 
tions 

Metropolitan’s protest contained no factual showing of 
any actual financial loss to it flowing from the grant to 
Alvarado. No facts were alleged or set forth to the effect 


11 Metropolitan operates on the frequency 850 kc. Alvarado, which 
had previously been on 1240 kc., with 250 watts power, unlimited 
time, was authorized by the Commission to move to SC ,0 kc., with 
power of 1 kw day and 500 watts night, by the terms of the grant 
protested. 
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that any advertiser had already, or was likely in the future 
to cease purchasing time on Metropolitan’s station as a 
result of the Commission’s action in this case, nor was it 
alleged, or shown, that Metropolitan would be forced to 
louver its advertising rates because of the grant made to 
Alvarado. The facts contained in the protest related solely 
to losses of listeners which Metropolitan allegedly would 
suffer as a result of the grant to Alvarado. However, no 
facts were alleged which demonstrated that protestant 
would suffer any financial loss as a result of such loss of 
listeners. 

The factual allegations relating to listener loss fall in two 
categories: alleged facts showing the listeners who would 
lose Metropolitan’s daytime service and those who would 
lose its nighttime, or secondary, service. Each will be 
discussed in turn. 

The alleged interference to Metropolitan’s daytime sig¬ 
nal is in the State of New Mexico, in a crescent shaped area 
about 240 miles from Denver, the site of Metropolitan’s 
station (App. 9, 24). It includes portions of five counties, 
and has an area of 2,000 square miles with a population 
estimated at 16,593 persons (App. 9, 21). The protest al¬ 
leged, upon the basis of a survey conducted in 1949, that 
the following percentages of radio families in these five 
counties listened to Metropolitan daytime one to seven times 
a week: Rio Arriba—24%, Santa Fe—no figure, Taos— 
60%, Mora—28%, San Miguel—16% (App. 9). No popu¬ 
lation breakdown of these figures was given in terms of the 
portions of these counties which Metropolitan claims to 
serve. 12 Therefore, Metropolitan alleged a daytime loss 
of actual listeners which appears to be well below 50% of 
a total population of some 16,000 persons. 

The other factual allegations in Metropolitan’s protest 

12 Additional percentages of radio homes served by Metropolitan 
in New Mexico (App. 9-10) are mainly for counties which Metro¬ 
politan does not claim to serve daytime. Of the counties it claims 
to serve, the percentages given arc: Rio Arriba and Taos Counties, 
7,890 radio homes. 33% daytime; San Miguel and Mora Counties, 
13,770 radio homes (including three other counties), 39% daytime. 
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related to nighttime interference within Metropolitan’s sec¬ 
ondary service area. Secondary service is delivered at 
night in the areas where the skywave signal for 50 percent 
or more of the time has an intensity of .5 mv/m or greater. 
(Standards of Good Engineering Practice, Vol. 1, Part 2 
Pike & Fischer, R. R. 81:107). Class I-B stations arc not 
protected against adjacent channel interference to their 
nighttime skywave service. 18 (Par. 81:3(2)(b) Standards 
of Good Engineering Practice, Vol. 1, Part 2 Pike & Fischer, 
R.R. 81:102.) 

Metropolitan’s protest alleged that Alvarado would cause 
interference within Metropolitan’s secondary service area 
at night in an area of 1,238 square miles with a population 
of 149,202 persons (App. 21). It further gave some figures 
based upon a survey conducted in 1949 to show the per¬ 
centage of radio families which listened to its station from 
one to seven nights a week (App. 8). 14 These percentages 
run from a maximum of 20% down to 10%. 

With respect to the total population of 149,202 to which 
Metropolitan claims it gives secondary service at night 
(App. 6-7), it is important to note that while the city of 
Albuquerque is within the boundary of this secondary serv¬ 
ice area (App. 23), under the Commission’s Standards it is 
not considered that satisfactory secondary service can be 
rendered to cities unless the skywave approaches in value 

13 The groundwave signal is generally constant and is conducted 
over the earth’s surface, for relatively short distances. It is present 
daytime and nighttime. The skywave, which is the signal Metro¬ 
politan claims is being interfered with at night, travels through the 
sky and is refracted back to earth. This refraction is more ex¬ 
tensive and reliable at night, and nighttime skywave affords a service 
in an area substantially greater than that served by the ground- 
wave. The Commission’s rules and standards do not recognize day¬ 
time skywave as a useful signal. 

14 Figures from a later survey conducted in 1952, which showed 
listeners in New Mexico (App. 9-10), applied to only one (Valen¬ 
cia) of the counties in which Metropolitan alleged nighttime inter¬ 
ference. 

The figures in this survey, the Nielson Coverage Service survey, 
include percentages for a number of counties within which Metro¬ 
politan does not claim any interference at all. See App. 8-1Q. 
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the groundwave required for primary service. The re¬ 
quired value of signal intensity for primary service to a 
city is a minimum of 2 mv/m. See Pars. 81:14; 81:15, 
Standards of Good Engineering Practice, Vol. 1, Part 2 
Pike & Fischer, R. R. 81:106-S1:107. Therefore, Metropoli¬ 
tan cannot be considered as rendering satisfactory night¬ 
time service to Albuquerque, 15 a city of 98,000 persons, 
because it is nowhere alleged that Metropolitan transmits 
a signal of 2 mv/m over that city. The total claimed night¬ 
time potential audience of 149,202 is therefore in actuality 
a figure of 51,202 at the maximum, using the Commission’s 
Standards as a guide to satisfactory service. 

Finally, in addition to the foregoing estimates of potential 
and actual listeners, the protest related that 26 pieces of 
mail were received from New’ Mexico in response to an offer 
of an aluminum ruler, and that other listener mail was re¬ 
ceived from that State (App. 10-11). There is no indica¬ 
tion as to how much of this mail, if any, w’as from the 
areas of alleged interference. 10 

Metropolitan’s protest therefore contained no facts with 
respect to any present or anticipated economic injury. 
The sole factual showing related only to alleged losses of 

15 Albuquerque is not within Metropolitan’s .5 mv/m or .1 mv/m 
groundwave contours. 

16 In fact, of the four cities mentioned as responding to one news 
program, only one—Albuquerque—is in the area of alleged inter¬ 
ference. The towns of Vaughn, Farley and Lovington, not being 
in the alleged interference area, will not, of course, lose Metropolitan’s 
present sendee. It should further be noted that the fact that 
Metropolitan has some listeners in these towns mentioned in Para¬ 
graph 14 of its Protest (App. 11), two of which—Vaughn and 
Lovington—are south of Albuquerque and thus correspondingly far¬ 
ther away from Metropolitan’s station in Denver, does not neces¬ 
sarily mean that Metropolitan has, therefore, a great number of 
listeners in the vicinity of Albuquerque. On the contrary’', it may 
be assumed that listeners in the Albuquerque area who have avail¬ 
able the services of Albuquerque stations, would be more inclined 
to listen to those stations than they would be to listen to Metro¬ 
politan’s station, for the reason that these local stations would pro¬ 
vide a signal of technical quality superior to Metropolitan’s. 
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listeners which were clearly insubstantial. The daytime 
interference is to a maximum potential population of some 
16,500 persons. A loss of 16,500 persons is obviously neg¬ 
ligible compared with Metropolitan’s total claimed daytime 
population of 3,644,000 persons 17 within its .1 mv/m con¬ 
tour. The nighttime interference is to a maximum potential 
population of some 51,000 persons in a total area which 
would be much larger and contain many more people than 
the 3,644,000 claimed to reside in Metropolitan’s .1 mv/m 
contour. Both daytime and nighttime, the actual listeners 
are clearly much less in number than the potential listeners. 
Metropolitan’s claims (Br. 19, 22) that there will be inter¬ 
ference to populations of 16,593 persons daytime and 
149,202 persons nighttime, and that the Commission’s Rules 
and Standards show that all of these persons receive a use¬ 
ful and listenable signal from it, simply have not been sub¬ 
stantiated. The losses of listeners actually alleged in the 
protest were clearly insubstantial and w T ere not accpm- 
panied by any factual allegations of related financial in¬ 
jury. Taken by themselves, they could not warrant a 
finding by the Commission of economic aggrievement. 
Nor, as we shall show in Point B(2), infra, did they give 
rise to any reasonable presumption of such aggrievement. 

(2) The Metropolitan protest did not give rise to 
any reasonable presumption of substantial economic 
injury. 

Metropolitan’s protest admittedly failed to allege facts 
showing any actual financial loss (Br. 25). 18 The major 
portion of Metropolitan’s argument before this Court con¬ 
sists of an attempt to show that the alleged losses of 
listeners raise a reasonable presumption of such financial 
loss (Br. 18-28). This argument is based in part upon 


17 This figure was given in Exhibit B to the affidavit of Don 
Searle submitted in support of the Petition for Review. 

18 This is true despite the fact that the entire basis of the pro¬ 
test was asserted financial injury. 



20 


Metropolitan’s reading of the Supreme Court’s decision in 
Federal Communications Commission v. National Broad¬ 
casting Co., Inc . (KOA), 319 U. S. 239, and in part upon an 
argument that losses of listeners must be assumed to result 
in a loss of income. Neither line of reasoning is sound, and 
there is no support in the text for the statement in the head¬ 
ing of this section of Metropolitan’s brief (Br. 18) that the 
facts alleged in the protest were sufficient to show “direct, 
immediate and substantial economic injury” to Metropoli¬ 
tan from the grant to Alvarado. 

Metropolitan, in recognition of the fact that it is not 
protected under the Commission’s Rules against daytime 
adjacent channel interference beyond the .5 mv/m contour 
or against any adjacent channel interference nighttime to 
its skywave signal, 19 does not argue directly that its license 
has been modified within the decision in Federal Communi¬ 
cations Commission v. National Broadcasting Co., Inc. 
(KOA), 319 U.S. 239. But it does argue that the KOA 
decision is based upon the theory that interference within 
normally protected contours raises a presumption of eco¬ 
nomic loss, and further, that since the alleged interference 
to Metropolitan is within an area protected against co¬ 
channel interference, this case is the same as the KOA 
case (Br. 22-25). However, there is nothing in the Supreme 
Court’s decision in the KOA case to lend support to the 
theory that the decision is based upon an assumption of 
economic injury. 

The Supreme Court held that KOA (then licensed to 
National Broadcasting Co., Inc.) was entitled to a hearing, 
and to the right of appeal, solely on the ground that it had a 
statutory right to a hearing and to appeal under Sections 
312(b) (now Section 316) and 402(b) of the Act where its 
license was modified bv a grant to another station which 
caused electrical interference to KOA against which it was 


19 No nighttime interference to Metropolitan’s groundwave has 
been alleged. Alvarado will operate with reduced power and a 
directional antenna at night. 
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protected by the Commission’s Rules and Regulations. No 
economic injury was alleged by KOA and Metropolitan has 
pointed to nothing in the Supreme Court’s opinion which 
indicates any basis for the assertion that an assumption of 
such injury underlay the opinion. 20 

Metropolitan’s claim that the KOA decision in effect as¬ 
sumes economic injury sufficient to confer standing when¬ 
ever a useable signal is interfered with, is thus totally 
unsupported by the KOA decision. 21 It also flies in the; face 


20 The opinion of this Court in that case is similarly bare of any 
such reasoning. In fact, the opinion makes clear that the Commission 
had argued that financial injury was a requisite for an appeal. 
This Court rejected that argument and found that “filt follow^ that 
electrical interference, without a showing of financial injury, may 
be sufficient to create standing to appeal”. National Broadcasting 
Co. v. Federal Communications Commission, 76 U.S. App. D.C. 
238, 241, 132 F. 545, 548. 

21 It is also important to note that Metropolitan’s constant char¬ 
acterization of the area within which it will receive interference 
daytime from Alvarado as its “primary service area” (App. 8, 9; 
Br. 6, 7, 19), is at best a loose usage of that term. Metropolitan 
speaks of the area as its primary service area to suggest that the 
Commission’s Standards recognize it to be an area within which 
Metropolitan consistently renders a useful signal (Br. 22-23); 

The area of alleged interference is beyond Metropolitan’s .5 mv/m 
contour, but within its .1 mv/m contour. Under the Commission’s 
Standards of Good Engineering Practice, a signal intensity of any¬ 
where from .1 mv/m to 1 mv/m is considered necessary to provide 
primary service to rural areas, depending upon the time of year 
and whether the area concerned is northern or southern. (Table 
I, Vol. 1, Part 2 Pike Fischer, R.R. 81:106; Appendix infra, pp. 
28-29.) While, under optimum conditions the outermost limit of 
primary service may be the .1 mv/m contour (and Class I-B 
stations like KOA arc protected to that contour against interference 
from stations on the same channel), it is the .5 mv/m contour 
which is properly spoken of as delimiting the primary service area 
for rural areas and towns up to 2500 in population. (Standards of 
Good Engineering Practice, Vol. 1, Part 2 Pike & Fischer, R.R. 
par. 81:15, pp. 81:106-81:107; Appendix, infra, p. 29; Belle City 
Broadcasting Co.. 5 Pike & Fischer, R.R. 826 a, at 831.) Larger 
cities require a signal of a higher intensity for primary service. 
The area between Metropolitan’s .5 mv/m contour and its .1 mv/m 
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of this Court’s decision upon the remand in WJR, The Good¬ 
will Station, Inc. v. Federal Communications Commission, 
85 U.S. App. D.C. 392,178 F. 2d 720. In that case co-channel 
interference was alleged by WJR, a Class I station in 
Detroit, beyond the .1 mv/m contour from a new grant to 
Coastal Plains to operate a station in Tarboro, N.C. WJR 
specifically alleged that it had the best signal available in 
much of the area of claimed interference and that it was the 
most listened to station in these areas. The Supreme Court 
held that WJR was not entitled to oral argument upon its 
petition for reconsideration of the grant, and remanded the 
case to this Court to determine whether WJR had stated 
a legally sufficient case of indirect modification of its license. 
337 U.S. 265. This Court then held that WJR had no right 
to be made a party to the application of Coastal Plains or 
to appeal, WJR, The Goodiuill Station, Inc. v. Federal Com¬ 
munications Commission, supra. 

If, as Metropolitan claims, the KOA case had been rested 
upon an economic foundation, the allegations of WJR in 
the subsequent case would have been sufficient to confer 
standing. WJR alleged, as does Metropolitan, that there 
would be interference to a useable signal. There was no 
interference, however, against which WJR was protected 
bv the Commission’s rules, and WJR was held not to be a 


contour is actually its intermittent service area. Standards of 
Good Engineering Practice, Vol. 1, Part 2 Pike <fc Fischer, R.R. 
81:107; infra , p. 30. 

Normally, only Class I stations are protected beyond the .5 mv/m 
contour. They arc designed to render primary service over large 
areas, which may sometimes be beyond the .5 mv/m contour, and 
are protected against objectionable interference from other stations 
on the same and adjacent channels within the primary service area, 
i.e., the .5 mv/m contour. Sec Standards of Good Engineering 
Practice, par. 81:3(2) (b), Vol. 1, Part 2 Pike & Fischer, R.R. 
81:102; Appendix, infra, p. 28. 

Class I-B stations are protected further out against co-channel 
interference than against interference from stations on adjacent 
channels primarily as a matter of allocation policy. A greater 
number of stations may be accommodated on each of the adja¬ 
cent channels (10 kc. away on each side from the Class I station’s 
channel) in this way than if protection against adjacent channel 
interference were also given out to the .1 mv/m contour. 



23 


party aggrieved or adversely affected. The KOA and WJR 
cases, therefore, preclude the assumption Metropolitan 
would have the Commission and this Court make as a matter 
of law—that economic injury and, consequently, standing, 
are to be assumed wherever there may be some interference 
to a listened-to signal. 

The crux of this case is, therefore, Metropolitan’s asser¬ 
tion that in the light of the allegations it made with respect 
to loss of listeners, it was somehow incumbent upon the 
Commission to recognize that economic injury would also 
be present (Br. 25-28). The Commission found the allega¬ 
tions purporting to show economic injury so conjectural and 
speculative as to provide no sound basis for concluding that 
Metropolitan had suffered or would suffer any financial 
injury whatsoever (App. 35). It pointed out that- the 
allegations made in the protest were not shown to have any 
significance in terms of reduction in station revenues as a 
result of the grant to Alvarado. There was no showing of 
the likelihood of loss of advertising accounts or the likeli¬ 
hood that Metropolitan would be unable to secure future 
accounts it might otherwise have expected (App. 35). Nor 
did appellant allege that by virtue of the grant, it had been 
compelled to reduce its rate card. Metropolitan asserts 
that “informed speculation” should bridge the admitted 
gap between its showing of a loss of an infinitesimal per¬ 
centage of its potential listening audience, and its allegation 
of resultant financial injury (Br. 25-26). 22 But the very 


22 In support of this claim that under such circumstances, the 
most the Court can do is to make an informed guess as tq the 
likelihood of injury, appellant cites Camden Radio, Inc. v. Federal 
Communications Commission, supra. However, in the Camden 
case, the protestant and the other station were in direct competition 
in the same community, rather than hundreds of miles apart, and 
this Court based its decision on the ground that Section 310(b) 
of the Communications Act requires an assignment of a construc¬ 
tion permit to be treated as though a new license were involved. 
In the instant case Metropolitan has nowhere alleged in its protest 
that it competes with Alvarado. (A petition for rehearing in; the 
Camden Radio case raising the question of the meaning of Section 
310(b) is now pending.) 
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circumstances upon which Metropolitan relies for its as¬ 
sumption of injury make the assumption impossible. 

Metropolitan’s protest emphasized the station’s wide 
area coverage, which it represented to potential advertisers 
as covering over one million square miles, and reaching 
more than three and one-half million people in 302 counties 
in twelve states (App. 11-12, 25). However, although the 
protest contained general allegations of a conclusorv na¬ 
ture to the effect that its ability to sell advertising would be 
impaired by a decrease in listeners (App. 11), it was no¬ 
where shown w’hy the small numbers of listeners claimed to 
be lost would have any effect whatever upon revenues com¬ 
ing from advertisers interested in a total market of over 
3,000,000 people. To assume that it would strains reason. 
Nor did Metropolitan allege that it had any local advertisers 
in the areas affected who would desert Metropolitan in 
favor of other stations. The direct and substantial impact 
of the loss of a small number of listeners upon a station 
whose entire emphasis is upon its gigantic service area is 
not apparent. 23 It is at least equally conceivable that no 
such loss w’ill result. The possible difficulty of making the 
requisite showing that substantial financial injury will in 
fact result from the small loss of potential and actual lis¬ 
teners cannot justify raising mere speculation unsupported 
by experience to the status of a factual showing. 

It is true, of course, that the Commission has made as¬ 
sumptions of economic injury where the facts led to the 
inevitable conclusion that such injury could be expected 
to occur. In Federal Communications Commission v. Sand¬ 
ers Brothers Radio Station , 309 U. S. 470, the Supreme 
Court held that the onlv broadcast station in a community 
which had been operating at a loss would be sufficiently 
adversely affected by the licensing of a new station in the 
same community to give it standing to appeal. In cases 
before it, where there was a similar situation of direct 

23 This is equally true with respect to the alleged impairment of 
Metropolitan’s competitive position as against the Denver Post, 
a newspaper with a wide circulation in the Rocky Mountain area 
(App. 12; Br. 20). 
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and substantial competition from a new grant, the Commis¬ 
sion has been able to make a reasonable assumption of 
probable injury sufficient to confer standing. See Ohio Val¬ 
ley Broadcasting Cory., 10 Pike & Fischer, R. R. 452, 24 and 
cases there cited. In cases under other statutes conferring 
the right to appeal upon those aggrieved or adversely af¬ 
fected, the courts have also found standing to appeal on the 
part of those whose economic interests could reasonably be 
expected to be substantially affected by the new competi¬ 
tion which had been authorized. See National Coal Associa¬ 
tion v. Federal Power Commission, 89 U. S. App. D. C. 135, 
191 F. 2d 462; Seaboard <fb Western Airlines v. Civil Aero¬ 
nautics Board, 86 U. S. App. D. C. 64, 181 F. 2d 515, cert, 
den. 339 U. S. 963. 25 

But this is clearly not that type of case. The Commis¬ 
sion and the courts have both refused to demand detailed 
specificity where it was not necessary because probable 
injury was apparent within the context of the situation. 
But the absence of a showing of injury, where substantial 
injury is not apparent and where there is no bar to at least 
some explanation of its likelihood of occurrence, is a dif¬ 
ferent matter. 26 See Yankee Network, Inc. v. Federal Com- 

24 In Van Curler Broadcasting Corp., 11 Pike & Fischer, R.R. 215, 
cited by Metropolitan as inconsistent with the Commission’s deter¬ 
mination in the instant case, the impact of direct competition from 
another station authorized for the first time to operate as an Albany 
station, was found sufficient to confer standing upon an existing 
Albany station. No such impact is present here. 

25 There has always been an insistence upon the existence of a 

substantial adverse effect. Western Pacific California Railroad 
Co. v. Southern Pacific Co., 284 U.S. 47; United States Cane Sugar 
Refiners’ Assn. v. McNutt, 138 F. 2d 116 (C.A. 2); United States 
v. Public Utilities Commission, 80 U.S. App. D.C. 227, 151 F. 2d 
609, 613. In United States ex rel. Chapman v. Federal Power Com¬ 
mission, 345 U.S. 153 (Metr. Br. 27), there w*as a claim of a sub¬ 
stantial injury. The Supreme Court, w’hich did not explain the 
rationale of its decision that standing existed, evidently believed 
that this injury was not too indirect or remote. I 

26 Appellant, at pages 29-30 of its brief, argues that if it is not 
accorded standing to protest the grant to Alvarado, other stations 
may in the future impinge further on that part of appellant’s service 
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munications Commission, 71 App. D. C. 11, 23-26, 107 F. 2d 
212, 224-227. In that case an existing station protesting an 
increase in power and change of frequency of another sta¬ 
tion in the same area, was held to lack standing where no 
showing had been made of the extent of the competition 
that might develop or the effect of that competition upon 
the protestant’s business. The grantee there, WMEX, was 
granted an increase of power w’hich made it a regional sta¬ 
tion in direct competition with the protestant. The grantee 
here, Alvarado, has received an increase in power which 
will cause slight interference to Metropolitan. In neither 
case was there a satisfactory showing of resulting injury. 27 
Metropolitan’s protest is no more susceptible of the as¬ 
sumptions of injury it seeks to draw’ than was the showing 
made in the Yankee Net work case. 

Metropolitan has failed to make any showing of substan¬ 
tial injury. As wras stated in United States Sugar Reiners’ 
Ass’n. v. McNutt, 138 F. 2d 116,120 (C. A. 2): 

The paramount need for the orderly and the reason¬ 
ably expeditious administration of the statute by the 
official charged with the duty of making it effective in 
the public interest creates at least the need for limita¬ 
tions upon the construction of the term “adversely 
affected” to do aw r av -with delays that otherwise could 
be brought about by persons upon whom the adverse 

areas which are beyond its normally protected contours. But this 
argument assumes incorrectly that even if there is actual injury 
from future grants, Metropolitan will be unable to show it. Appel¬ 
lant also states that once adjacent channel interference is permitted 
to exist, appellant will in the future be foreclosed from protesting 
co-channel interference to the area lost, against which it 
-would otherwise be protected. Since the interference involved here 
is not within appellant’s contour normally protected against adja¬ 
cent channel interference, appellant’s present contours are not 
raised to a higher value in accordance with the Commission’s rule 
referred to in footnote 35 of appellant’s brief (Br. 30). 

27 In the Yankee Network case there had been a hearing on the 
question of whether injury would exist. Section 309(c) requires a 
determination by the Commission without hearing upon the facts 
alleged within the four comers of the protest. 
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effect of the regulations would at most be so negligible 
that it should be disregarded to effectuate the public 
interest the statute was designed to promote. 

A realistic application of this standard to the present case 
was made bv the Commission when it concluded that Metro- 
politan had the responsibility of making a clear showing of 
the claimed economic injury. This burden was not met and 
the protest was properly dismissed. | 

CONCLUSION 

For the foregoing reasons, the Petition for Review’ in 
Case No. 12,191 should be dismissed for want of jurisdic¬ 
tion. In Case No. 12,192, the appeal should be dismissed 
on the ground that appellant was not aggrieved nor w’ere its 
interests adversely affected by the orders under appeal. 

Respectfully submitted, 

Warren E. Baker, 

General Counsel. 

J. Smith Henley, 

Assistant General Counsel. 

Daniel R. Ohlbaum, 

Edward W. Hautanen, 

Counsel, 

Federal Communications Commission. 

The United States joins in that portion of the above brief 
which deals with the jurisdictional issue {supra, pp. 4-10) 
and which requests dismissal of the Petition for Review' 
filed in Case No. 12,191, the case in which the United States 
is named as a party. 

Stanley N. Barnes, 

Assistant Attorney General. 

Daniel M. Friedman, 

Special Assistant to the Attorney General, 

United States of America. 


November 5, 1954. 
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APPENDIX 

Regulations Involved, Not Appeasing in Appendix to Ap¬ 
pellant’s Brief 

Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations 

Par. 81-3 (Vol. 1, Part 2 Pike & Fischer, R.R. 81-101- 
102 ): 

“Class I stations are dominant stations operating on clear 

channels as follows: 

(1) Class I stations operate with powers of not less than 
10 or more than 50 kw. These stations are designed to ren¬ 
der primary and secondary service over an extended area 
and at relatively long distances, hence have their primary 
service areas free from objectionable interference from 
other stations on the same and adjacent channels and sec¬ 
ondary service areas free from objectionable interference 
from stations on the same channels. 

(2) From an engineering point of view, Class I stations 
may be divided into two groups: 

* * * * • 

(b) The Class I stations in Group 2 are those assigned to 
the channels allocated by § 3.25, paragraph (b) on which 
duplicate operation is permitted, that is, other Class I or 
Class II stations operating unlimited time may be assigned 
to such channels. During nighttime hours of operation a 
Class I station of this group is protected to the 500 uv/m 
50 percent skywave contour and during daytime hours of 
operation to the 100 uv/m groundwave contour from sta¬ 
tions on the same channel. Protection is given to the 500 
uv/m groundwave contour from stations on adjacent chan¬ 
nels for both day and nighttime operation. The operating 
powers of Class I stations on these frequencies shall be not 
less than 10 kw nor more than 50 kw.” 

Par. 81:14 (Vol. 1, Part 2 Pike & Fischer, R.R. 81:106: 

“The signals necessary to render the different types of 
service are listed below. 
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Table I—Primary Service 

Area: Field intensity 

groundwave 

City business or factory areas 10 to 50 mv/m 
City residental areas 2 to 10 mv/m 

Rural—all areas during winter or 
northern areas during summer 0.1 to 0.5 mv/m 
Rural—southern areas during 
summer 0.25 to 1.0 mv/m 


All these values are based on an absence of objectionable 
fading, either in changing intensity or selective fading, the 
usual noise level in the areas and an absence of limiting in¬ 
terference from other broadcast stations. The values apply 
both day and night but generally fading or interference 


from other stations limits the primary service at night 


all rural areas to higher values of field intensity than the 


values given.’’ 


Par. 81:15 (Vol. 1, Part 2 Pike & Fischer, R.R. 81-106- 
81:107): 

“In determining the population of the primary service 
area, it may be considered that the following signals are sat¬ 
isfactory to overcome man-made noise in towns of the pop¬ 
ulation given. 

Table II 


Population: Field intensity groundwave 

Up to 2,500 0.5 mv/m 

2,500 to 10,000 2.0 mv/m 

10,000 and up Values given in Table I 

These values are subject to wide variations in individual 
areas and especial attention must be given to interference 
from other stations. The values are not considered satis¬ 
factory in any case for service to the city in which the main 
studio of the station is located. The values in Table I 
* * * shall apply except as individual consideration may 
determine. j 

All classes of broadcast stations have primary service 
areas subject to limitation by fading and noise, and inter- 



ference from other stations to the contours set out for each 
class of station.” 

Par. 81-17 (Vol. 1, Part 2 Pike & Fischer, R.R. 81-107): 

‘ 1 The intermittent service is rendered by the groundwave 
and begins at the outer boundary of the primary service 
area and extends to the value of signal where it may be 
considered as having no further service value. This may 
be down to only a few microvolts in certain areas and up to 
several millivolts in other areas of high noise level, inter¬ 
ference from other stations, or objectionable fading at 
night. The intermittent service area may vary widely from 
day to night and generally varies from time to time as the 
name implies. Only Class I stations are assigned for pro¬ 
tection from interference from other stations into the in¬ 
termittent service area.” 
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BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

Docket No. 10722 
File No. BP-8782 
In re Application of 

Alvarado Broadbasting Company, Inc. (KOAT) 
Albuquerque, New Mexico 
For Construction Permit 

Order 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. on the 4th day of 
February, 1954; 

The Commission having under consideration (1) a peti¬ 
tion of November 30, 1953 for reconsideration and grant 
without hearing of an application tiled by Alvarado Broad¬ 
casting Co., Inc. requesting a change in frequency to 860 kc 
and an increase in power to 1 kw, day, and 500 watts, night, 
with a directional antenna at night; (2) a supplement to 
the petition for reconsideration and grant tiled by Alvarado 
Broadcasting Co., Inc., December 16, 1953; and (3) Com¬ 
ments of Chief, Broadcast Bureau tiled January 19, 1954, 
recommending a grant of the petition; 

It Appearing, That the additional information submitted 
by the petitioner satisfactorily resolves the issues on which 
the application was designated for hearing; that there re¬ 
main no reasons for a hearing, and that a grant of the 
above-entitled application would serve public interest, con¬ 
venience, and necessity; 

It Is Ordered, That the said petition of Alvarado Broad¬ 
casting Co., Inc., requesting reconsideration and grant with¬ 
out hearing of the above-entitled application Is Granted; 
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and the said application Is Removed from the Hearing 
Docket and Granted, subject to the following conditions: 

(1) That the antennas shall be painted and lighted in ac¬ 
cordance with Paragraph 1, 3, 11, 21, 22 of FCC Form 715. 

(2) That a properly designed phase monitor shall be 
installed in the transmitter room and shall be continuously 
available as a means for correctly indicating the relative 
phase of the currents in the two elements of the directional 
antenna system. 

(3) That a complete non-directional proof of perform¬ 

ance, in addition to the required proof on the directional 
antenna system, shall be submitted before the program 
tests are authorized. j 

Federal Communications Commission 
Wm. P. Massing 

(seal) Acting Secretary 

Released: February 5, 1954 ■ 

*###*#*# #i* 

147 March 9,1954 

Protest 

Comes now Metropolitan Television Company, by its at¬ 
torneys, and pursuant to Section 309(c) of the Communica¬ 
tions Act of 1934, as amended, protests the action of the 
Commission taken February 4,1954, granting without hear¬ 
ing the above-entitled application of Alvarado Broadcast¬ 
ing Company, Inc. Metropolitan respectfully requests that 
the above-entitled application be designated for hearing on 
issues set forth below, that Metropolitan be made a party 
to said hearing, and that the effective date of the Commis¬ 
sion’s action granting the above-entitled application be 
postponed pending the conclusion of the said hearing. In 
support thereof Metropolitan shows as follows: 

1. Metropolitan is the licensee of Station KOA, Denver, 
Colorado which operates as a Class I-B station on 850 kc, 
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with power of 50 kw, unlimited time. Alvarado Broadcast¬ 
ing Company, Inc. (hereinafter called “KOAT”) is the 
licensee of Station KOAT, Albuquerque, New Mexico which 
is licensed to operate as a Class IV station on 1240 kc, with 
power of 250 watts, unlimited time. The above-entitled 
application, which seeks to change the facilities of KOAT 
to 860 kc with power of 1 kw day and 500 watts night, 

148 using a directional antenna at night, was filed Feb¬ 
ruary 27, 1953. On May 27, 1953 Metropolitan filed 

a “Petition to Designate Application for Hearing ,, re¬ 
questing that the KOAT application be designated for 
hearing and that Metropolitan be made a party thereto. In 
this petition Metropolitan pointed out that the proposed 
operation of KOAT would impair Metropolitan’s ability 
to obtain advertising revenues by causing interference and 
loss of listeners within the primary and secondary service 
areas of Station KOA. The petition further pointed out 
that the proposed operation of KOAT would not serve the 
public interest since it failed to comply with the Commis¬ 
sion’s Rules and Standards of Good Engineering Practice 
Concerning Standard Broadcast Stations and would result 
in a further degradation of service on the clear channel 
frequency 850 kc. 

2. On July 22, 1953, the Commission addressed a letter 
to Alvarado Broadcasting Company informing it of the 
probable necessity of a hearing on the KOAT application 
because of non-compliance with the Standards and inter¬ 
ference in connection with the proposed operation of KIFN, 
Phoenix, Arizona, File No. BMP-6194. 1 A copy of this let¬ 
ter was forwarded to Metropolitan with a transmittal letter 
stating that the Commission’s action was not to be con¬ 
strued “as a determination that the facts alleged in your 
petition directed against the [KOAT] application 

149 are or are not sufficient to warrant your participa¬ 
tion in any hearing which may be ordered under the 

KOAT application.” The letter did not request a reply 


i The application of KIFN was later amended to eliminate this interference. 
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from Metropolitan. Having fully stated its position in the 
petition filed May 27, 1953, Metropolitan saw no reason to 
reply to the Commission’s letter and accordingly made no 
reply. 

3. By order dated October 14, 1953, the Commission des¬ 
ignated the KOAT application for hearing at a time and 
place to be specified in a subsequent order upon issues to 
determine, inter alia, whether the installation and opera¬ 
tion of the proposed station would be in compliance with 
the Commission’s Rules and Standards of Good Engineer¬ 
ing Practice Concerning Standard Broadcast Stations with 
particular reference to the interference to which the pro¬ 
posed operation w'ould be subject. The order did not make 
Metropolitan a party to the hearing. By letter of the same 
date the Commission advised Metropolitan of the foregoing 
action. This letter set forth the following reason for the 
Commission’s failure to act favorably on the Metropolitan 
petition: “The Commission’s Engineering Standards spe¬ 
cify that a Class I-B station is entitled to protection to the 
0.5 mv/m groundwave contour from stations on adjacent 
channels for both day and night operation. Since no inter¬ 
ference within these contours is indicated or alleged the 
Commission is unable to find a basis for grant of your peti¬ 
tion.” The letter failed to give any consideration to Metro¬ 
politan’s allegation that it would suffer financial in- 

150 jury by reason of interference which, notwithstand¬ 
ing that it might not work a modification of KOA’s 
license, would nonetheless deprive it of both potential and 
actual listeners. 

4. On November 3, 1953, Metropolitan addressed a letter 
to the Commission, with copies to Alvarado Broadcasting 
Company, Inc. and its counsel, notifying the Commission 
that Metropolitan wrould, pursuant to Section 309(b) of the 
Communications Act of 1934, as amended, and within the 
time specified therein, file a “petition for intervention” 
demonstrating that it was a party in interest with respect 
to the application of KOAT. The time specified in Section 
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309(b) for the filing of such ‘‘petitions for intervention’’ 
is* “not less than 10 days prior to the date of hearing.” 
No date for the hearing on the KOAT application was ever 
specified. 

5. On November 30, 1953, Alvarado Broadcasting Com¬ 
pany filed a petition for reconsideration and grant of its 
application and on December 16, 1953 filed a supplement to 
the said petition for reconsideration and grant. On Janu¬ 
ary 19, 1954, the Chief, Broadcast Bureau filed a pleading 
entitled “Comments of Chief, Broadcast Bureau re Peti¬ 
tion for Reconsideration and Grant Without Hearing.” 
These pleadings were not served upon Metropolitan or its 
counsel nor was public notice of their filing given by the 
Commission. Accordingly, Metropolitan had neither actual 
nor constructive notice of these pleadings. 

6. By order dated February 4,1954, released February 5, 
1954, the Commission removed from the hearing docket and 

granted the KOAT application subject to certain 
151 engineering conditions not here pertinent. This or¬ 
der made reference to the filing of the above- 
described pleadings and set forth the following finding: 
“It appearing, that the additional information submitted 
by the petitioner satisfactorily resolves the issue on which 
the application was designated for hearing; that there re¬ 
main no reasons for a hearing, and that a grant of the 
above-entitled application would serve public interest, con¬ 
venience, and necessity ...” 

7. As shown in the attached engineering affidavit, the 
proposed operation of KOAT will result in interference 
within the 0.5 mv/m 50% nighttime skywave contour of 
KOA and also within the 0.1 mv/m groundwave contour 
of KOA. The interference to the secondary service area of 
KOA was computed using the methods prescribed by the 
Standards of Good Engineering Practice Concerning Stand¬ 
ard Broadcast Stations. It will involve an area of 778 
square miles in which 145,133 persons reside. 2 When the 

2 All population figures are from the 1950 U.S. Census unless otherwise 
specified. 
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interference computations are based on the ground conduc¬ 
tivities shown in the Commission’s new conductivity map, 
the interference is greater and involves an area of 1238 
square miles with a population of 149,202. Again using the 
conductivity shown in the new map, interference is indi¬ 
cated within the 0.1 mv/m groundwave contour of KOA to 
an area of 2000 square miles with a population of 16,593. 

8. The new conductivity map is not to become effective 
until April 5, 1954. It has been adopted, however, after 

extensive rule making proceedings in Docket 10604. 
152 It was originally prepared by the Commission ’s'. engi¬ 
neering staff with the assistance of the National 
Bureau of Standards on the basis of groundwave field in¬ 
tensity data filed with the Commission or taken by the 
Commission itself and was later revised by the Commission 
on the basis of additional data and comments filed in the 
rule making proceeding. There can be no question but that 
the new map represents the best evidence presently avail¬ 
able with respect to ground conductivities in the continen¬ 
tal United States. Although it could be argued that until 
April 5,1954 the new map may not be used in showing that 
a station’s license would be indirectlv modified bv the au- 
thorization of an interfering operation, Metropolitan is 
here seeking to show not a modification of license but actual 
financial injury. For this purpose Metropolitan may prop¬ 
erly use and the Commission should consider the best evi¬ 
dence presently available. 

9. Metropolitan is a party in interest with respect to the 
application of KOAT and is aggrieved and adversely af¬ 
fected by the grant of that application. So that there may 
be no misunderstanding, Metropolitan states that it is 
aware that the interference which it will receive from the 
operation of KOAT is not interference against which it is 
normally protected. Metropolitan is not asserting that it 
is entitled to prior notice and hearing under Section 316 of 
the Communications Act. It is asserting that the very real 
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injury which it will suffer through the proposed op- 
153 eration of Station KOAT gives it standing to file the 
instant protest under Section 309(c) of the Commu¬ 
nications Act. 


10. The areas in which interference will be received from 
the proposed operation of KOAT are areas in which KOA 
provides primary and secondary service. The signals de¬ 
livered to these areas are of a magnitude and character 
recognized by the Commission in its Standards of Good 
Engineering Practice as useful and listenable signals. The 
interfering signals in these areas from the proposed opera¬ 
tion of KOAT will be of a magnitude and character recog¬ 
nized by the Commission in its Standards as interferring 
signals 'which will destroy the usefulness of the KOA sig¬ 
nals. The service which KOA now provides to the inter¬ 
ference areas is not merely a potentiality. Surveys have 
established that a substantial portion of the population in 
the areas involved actually makes use of the KOA signals 
and listens to that station regularly. 


11. As may be seen by reference to the attached engi¬ 
neering statement and maps, the interference to the second¬ 
ary service of KOA will involve a substantial rural area 
surrounding the city of Albuquerque, New Mexico, and ex¬ 
tending a considerable distance in all directions from that 
city. The area will include substantially all of Bernalillo 
County and portions of Valencia, Sandoval, Santa Fe and 
Torrance counties. A Broadcast Measurement Bureau sur¬ 
vey conducted in the spring of 1949 indicated that 
154 the following percentages of total radio families in 
the above counties reported listening to KOA from 
one to seven nights a week: 


County 


Percentage 


Bernalillo 10 

Valencia (East) 12 

Sandoval 17 

Santa Fe 20 

Torrance 16 
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12. The interference within the 0.1 mv/m contour of KOA 
will lie in a crescent shaped area situated between Santa Fe 
and Taos, New Mexico and running approximately North¬ 
west-Southeast. It will include portions of Rio Arriba, 
Santa Fe, Taos, Mora and San Miguel counties. The BMB 
survey referred to above showed that the following per¬ 
centages of total radio families in these counties listened 
to KOA one to seven times a week: 


Percentage 


County 

Daytime 

Nighttime 

Rio Arriba 

24 

29 ! 

Santa Fe 

— 

20 

Taos 

60 

57 i 

Mora 

28 

46 

San Miguel 

16 

40 


It should be noted that this inference will lie in ah area 
where KOA provides primary service and which has little 
other primary service available. 

13. A Nielson Coverage Service survey conducted in 1952 
also indicated that KOA has a substantial number of lis¬ 
teners in New Mexico. The following information concern¬ 
ing KOA coverage is taken from that survey: 

155 1. The Grant Cluster. —Grant, Catron, Hidalgo, Sier¬ 

ra and Socorro counties. Total of 12,250 radio homes. 
Nielson Market Index shows KOA, 33% of the total 
radio homes, KOB has 52%. On a four week cumu¬ 
lative basis: KOA has less than 10% penetration day¬ 
time, 36% nighttime; KOB has 50% daytime and 57% 
nighttime. 

2. Valencia County. —Has 4,770 radio homes. NCS 
Market Index shows that KOA has 23% of the total 
homes; KOB 81%. On the four week cumulative basis: 
KOA has less than 10% daytime, 26% nighttime; KOB 
has 91% daytime and 89% nighttime. 

3. McKinley and. San Juan Counties .—7.920 radio 
homes. NCS Market Index: KOA has 46% of the total 
homes; KOB 81%. On a four week cumulative basis: 
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KOA has 37% daytime and 60% nighttime; KOB has 
60% daytime and 91% nighttime. 

4. Rio Arriba and Taos Counties. —7,890 radio homes. 
NCS Market Index shows that KOA has 42% of the 
total homes; KOB 67%. On a four week cumulative 
basis: KOA has 33% daytime and 53% nighttime; 
KOB has 83% daytime and 83% nighttime. 

5. San Miguel, Colfax, Harding, Mora and Union 
Counties. —13,770 radio homes. NCS Market Index 
show’s: KOA has 40% of the total radio homes; KOB 
70%. On a four week cumulative basis; KOA has 39% 
daytime and 56% nighttime. KOB has 80% daytime 
and 71% nighttime. 

6. Chaves, DeBaca Gaubalupe Counties. —13,970 ra¬ 
dio homes. NCS Market Index: KOA has 20% of the 
total homes; KOB 44%. On a four week cumulative 
basis: KOA has 10% daytime and 22% nighttime. 
KOB has 47% daytime and 44% nighttime. 

7. Otero and Lincoln Counties. —5,570 radio homes. 
NCS Market Index: KOA has 19% of total homes; 
KOB 63%. On a four week cumulative basis: KOA 
has less than 10% daytime and 21% nighttime. KOB 
has 70% daytime and 56% nighttime. 

A substantial portion of the areas described above are with¬ 
in the areas in which KOA will suffer daytime or nighttime 
interference from KOAT. It is significant that although 
KOB is a New Mexico station and also carries NBC pro¬ 
grams which are broadcast by KOA, a substantial 
156 percentage of the people living in the above-men¬ 
tioned counties listen to KOA. 

14. Further evidence of the fact that KOA provides serv¬ 
ice which is actually used by the population in the inter¬ 
ference areas is shown by the mail response which KOA 
has received from listeners in New Mexico. During 1953 
New Mexico was the fifth largest mail-pull state for KOA 
producing 909 pieces. On November 2, 1953 KOA offered 
an aluminum ruler to any farm or ranch listener writing to 
Reynolds Metal Company, care of KOA. The total mail 
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response to this offer was 977 pieces, including 26 from 
New Mexico. Other similar offers were made in November 
and attracted 72 other pieces of listener mail from New 
Mexico. A Denver financial firm recently assumed sponsor¬ 
ship of the 6:55-7:00 PM news on KOA. Already this firm 
has received authentic inquiries from Vaughn, Albuquer¬ 
que, Farley and Lovington, New Mexico. These inquiries 
seek information as to how savings accounts can be han¬ 
dled in Denver and are not in response to free offers, etc. 

15. The interference from the proposed operation of 
KOAT will thus cause KOA to lose a substantial number 
of listeners. KOA’s stock in trade is its listening audience. 
It is its ability to deliver advertising messages to a large 
audience which enables it to obtain sponsors for its pro¬ 
grams and to derive revenues from spot announcements 
and other advertising. A decrease in the number of its 
actual and potential listeners will directly impair its abil¬ 
ity to sell advertising and derive revenues therefrom, 
157 both absolutely and in relation to competing radio 
stations and other media. Unlike many stations, 
KOA is not concerned merely with its listeners in the city 
in which it is located and the immediate vicinity. Through¬ 
out its history KOA has been a Class T station, enjoying a 
very extensive service area. Its program service is de¬ 
signed to serve the needs not only of Denver but of the 
rural and other listeners throughout its service area. 
KOA’s basic selling theme is that it is a single station net¬ 
work covering the ‘ 1 Western Market” area. There is at¬ 
tached hereto a reproduction of a KOA advertisement 
which appeared in Advertising Age on February 15, 1954 
which demonstrates the selling approach which KOA is 
using on national and regional advertisers. It will be noted 
that in this advertisement KOA claims New Mexico as a 
part of its service area. This claim is supported by the 
Commission’s Standards. The operation of KOAT on 860 
kc would reduce the effective coverage of KOA in New 
Mexico, and undermine KOA’s claim of coverage over the 
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entire Western Market. The fact that KOA can now claim 
and substantiate wide area coverage, including the state 
of New Mexico, is one of the reasons so many national 
advertisers use KOA on a consistent basis. Any significant 
inroads upon its coverage will detract from KOA’s ability 
to obtain national and regional advertisers. 

16. Throughout the Western Market area KOA also com¬ 
petes from a local, regional, and national standpoint with 
the Denver Post which claims to be the “Voice of the Rocky 

Mountain Empire”. KOA and the Denver Post are 
158 competitive in the areas in which KOA will be sub¬ 
ject to interference from KOAT. For example, the 
Sunday Denver Post has a penetration of 22% in Bernalillo 
County and 15% in Santa Fe County. As shown above, the 
Broadcast Measurement Bureau survey in 1949 indicates 
that KOA has listeners in these counties. Similarly the 
Sunday Denver Post has a 14% penetration in Taos County 
and according to the Neilson survey KOA’s penetration in 
this county is 42%. In Mora County the Sunday Post as 
23% while KOA has 49%. In San Miguel County the Sun¬ 
day Post has 35% and KOA 49%. From a sales standpoint, 
it is important to KOA that it not lose any penetration in 
markets where it is competitive with the Denver Post. 

17. The economic injury which will thus result to Metro¬ 
politan from the grant of the above-entitled application 
gives it standing to protest that grant and to attempt to 
show in a hearing before the Commission that the proposed 
operation of KOAT would not serve the public interest, 
convenience or necessity. 

18. The right of a person aggrieved or adversely affected 
by reason of economic injury to appeal from actions of the 
Commission has long been recognized. FCC v. Sanders 
Bros. Radio Station , 309 U. S. 470 (1940). In enacting the 
Communications Act Amendments, 1952, Congress made 
clear its intention that any person who has the right to 
challenge the legality or propriety of Commission action 
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by appeal should be able to make his complaint first before 
the Commission. See Senate Report No. 44, 82d Cong., 
1st Sess., 1 RR 10:271,10:1038. The right to a hear- 
159 ing by parties suffering economic injury has been 
recognized by the Commission in several recent cases. 
In Versluis Radio d Television, Inc., 9 RR 102, the Com¬ 
mission recognized as a party in interest a standard broad¬ 
cast station alleging injury from competition by a pro¬ 
posed television station. In so doing the Commission re¬ 
scinded its earlier Opinion in the same case which had 
pointed out that the allegations of injury were “of a com¬ 
pletely general or speculative nature,” 9 RR 104, 107. In 
T. E. Allen d Sons, Inc., 9 RR 197, the Commission, in the 
absence of an affirmative allegation of injury, inferred 
probable injury, from the fact that protestant was an AM 
licensee in a city where a new television station had been 
authorized. 


19. The injury which Metropolitan will suffer from the 
proposed operation of KOAT is neither speculative; nor 
need it be inferred. The injury will be direct, specific and 
clearly damaging to KOA’s ability to obtain revenues. The 
fact of interference to KOA’s secondary and primary serv¬ 
ice areas is established, and the nature and extent of that 
interference clearly delineated, in the attached engineering 
statement. That the interference will involve not only po¬ 
tential but actual listeners has been shown by survey! It 
is clear therefore that KOA will be deprived of a portion 
of its stock in trade and will thus have less to sell, both 
absolutely and relative to its competitors. Economic in¬ 
jury to KOA will inevitably follow. 


20. The proposed operation of KOAT will not serve the 
public interest, convenience or necessity. As shown 
160 in the attached engineering affidavit the proposed 
KOAT operation on 860 kc will be limited at night 
to its 14.5 mv/m contour, whereas the normally protected 
nighttime contour of a Class II station is 2.5 mv/m. The 
population within the proposed 14.5 mv/m contour! is 
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125,727 and the population within the proposed 2.5 mv/m 
contour is 161,792. The population between the two con¬ 
tours is 36,066 or 28.7% of the population proposed to be 
served. The above population figures are based on the 
Commission’s new soil conductivity map. If the old con¬ 
ductivity map is used the population within the 14.5 mv/m 
contour is 121,902 and within the 2.5 mv/m contour 150,365. 
The population difference between the contours is 28,463 or 
23.3% of the population which will actually receive service. 
Thus whether the old or the new map is used, the proposed 
operation fails to comply with Section 3.24 of the Rules 
and Paragraph 9 of Section 1 of the Standards, the so- 
called 10% Rule. 

21. The provisions of the “10% Rule” are an important 
part of the Commission’s allocation plan for the standard 
broadcast band. The Rules relating to interference to exist¬ 
ing facilities cannot by themselves prevent degradation of 
channels by continual addition of some increments of inter¬ 
ference which individually may be inconsequential, but 
which in cumulative effect can be very serious. The pub¬ 
lic interest requires that in addition to the rules relating 
to objectionable interference, there be some limitation on 
the number of stations which may be assigned on any chan¬ 
nel. The “10% Rule” performs this function and 

161 in addition insures an efficient utilization of the 
standard broadcast band. 

22. The Commission recently issued a Notice of Proposed 
Rule Making looking toward a slight relaxation of the 
“10% Rule”, Docket No. 10509. Attention is called to the 
fact that the proposed operation of KOAT would fail to 
comply with the proposed, less stringent rule. In this con¬ 
nection the Commission is requested to take notice of its 
files and records which show that there are four existing 
fulltime stations in Albquerque and that KOB, Albuquer¬ 
que serves all of the area proposed to be served by KOAT. 

23. In an attempt to show that its proposed operation 
would comply with the 10% rule, KOAT submitted a popu- 
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lation study prepared by the Bureau of Business Research, 

# College of Business Administration of the University of 
New Mexico. This study, however, may not be relied upon 
for the following reasons: First, it was based upon an as¬ 
sumption that the nighttime limitation of the proposed 
KOAT operation would be 12 mv/m, whereas in fact the 
limit will be 14.5 mv/m. Second, the population estimates 

• contained in the study were not prepared using the meth¬ 
ods prescribed by the Commission. For all precincts lying 
partially within the 12 or 2.5 mv/m contour the population 
lying within the contour was estimated on the basis of un¬ 
published census data supplemented by “my own knowl¬ 
edge of population distribution in the area”. No informa¬ 
tion was submitted concerning the basis or nature of the 

1 special knowledge claimed by the person preparing 

162 the study, nor was the weight given to such supple¬ 
mental information indicated. The studv also at- 

i 

tempted to provide a population count based on the 1953 
population which was estimated “on the basis of all of the 
^ information available to . . . our Bureau of Business Re¬ 

search”. No indication of the nature of this information 
‘ was given. On its face, therefore, the study prepared by 

the Bureau of Business Research is a mere speculation 
based upon unidentified information. 

24. The Commission has consistently held that all popu¬ 
lation studies should be based upon actual count or upon 

* the most recent data published by the United States Census 
Bureau. The instructions contained in the Commission’s 
Form 301 state specifically “The 1940 or later Census 
Minor Civil Division maps are to be used in making popu- 

4 lation counts, subtracting any towns or cities not receiving 

adequate service, and where contours cut a minor division— 
assuming a uniform distribution of population within, the 
division, to determine the population included in the con¬ 
tours unless a more accurate count is made.” See Para¬ 
graph 11 Section V-A, FCC Form 301. (Emphasis added). 
The Bureau of Business Research study cannot qualify as 
► a “more accurate count” since it is obviously merely an 
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estimate and since the bases of the estimates have not been 
disclosed. 

25. In the Appendix to the Commission’s Decision in the 
case of United Broadcasting Corp., 4 RR 902, the Commis¬ 
sion in ruling on an exception to the Initial Decision stated: 

163 “In the absence of official census tract description of 
population distribution {which is published) in a 

particular area, the Commission has in the past and 
will continue to determine the population in a given 
area on a basis of uniform distribution”. 4 RR 902, 
908b (Emphasis added). 

26. In addition to failing to comply with the 10% rule, 
the proposed operation of KOAT will fail to provide an 
interference free signal at night to all of the city of Albu¬ 
querque. This is a further violation of the Standards. 

27. The additional service which will be rendered by 
KOAT on this new frequency is not sufficient to warrant 
a departure from the Commission’s Standards. As shown 
in the KOAT “Petition for Reconsideration” the proposed 
operation will provide a new service to only 10,962 persons 
at night and only 32,033 persons during the day. No part 
of the population which will receive this new service is 
presently without other primary service. There is, there¬ 
fore, no compelling need for the proposed operation of 
KOAT. 

28. On the other hand, the interference which will be 
caused to KOA will be a severe detriment to the public in¬ 
terest. Until 1942, 850 kc was a Class I-A channel and 
KOA vras the only station which operated on the frequency 
at night. As such it was one of the very few clear channel 
stations in the Rocky Mountain area. In 1942, WHDI1, 
Boston, Massachusetts was permitted to commence opera¬ 
tion on 850 with 5 kw fulltime and the channel was reduced 
to I-B status. WHDH was later granted an increase in 

power to 50 kw. The reduction of 850 kc to Class I-B 

164 status permitted other full-time stations to be as¬ 
signed to the channel. At present there are 11 full- 
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time Class II stations which are licensed or have construc¬ 
tion permits on the channel. KOA is still one of the very- 
few Class I stations in the Rocky Mountain area. Its serv¬ 
ice is vital to that area. The record in the Clear Channel 
Hearing contains extensive evidence on the dearth of serv¬ 
ice in the area. This situation has not been improved by 
permissive allocation policies followed by the Commission 
since World War II. These policies may have been appro¬ 
priate and desirable in the East where there was a great 
demand for local service and where the rural areas between 
cities and towns are relatively inextensive. In the West 
these policies have resulted not in a significant increase in 
primary service but only in degradation of existing serv¬ 
ice. Metropolitan believes that further degradation of 850 
kc is against the public interest. 

29. KOA believes that it is the station in the western 
market which is most sincerely trying to serve the farm 
and ranch audience. Daily, KOA offers the Western Break¬ 
fast Bell from 5:30 to 7:30 AM and the Western Dinner 
Bell from 11:30 AM to 1:00 PM. These three hours of daily 
programming are keyed specifically to the farm and ranch 
audience with the type of news that will be of service to it: 
weather reports, market news, etc. Much of KOA’s farm 
service programming includes New Mexico coverage. Farm 
and ranch programming provided to the rural population 
of New Mexico by New Mexico stations is limited. 
165 Program schedules listed in the “Albuquerque Jour¬ 
nal” for February 12, 1954 show only 1 fifteen min¬ 
ute program devoted to farm news, the Purina Farm News 
program on KOB, 6:00-6:15 AM, Monday-Saturdav. KOB 
also carries the “National Farm and Home” hour from 
NBC on Saturday from 11:00-ll :30 AM. The other Albu¬ 
querque stations—KDEF, KGGM, KABQ and KOAT— 
list no programming identifiable as the ranch and farm 
type. The proposed KOAT operation on 860 kc would de¬ 
stroy in large areas a service to rural listeners which is 
not provided by any other station. 


IS 


In view of the foregoing, it is requested that the Com¬ 
mission designate the above-entitled application for hear¬ 
ing upon the following issues: 

1. To determine the areas and populations which 
will receive primary service from the operation of Sta¬ 
tion KOAT, as proposed, and the other primary serv¬ 
ice available to those areas and populations. 

2. To determine whether the proposed operation 
would involve interference to the primary and second¬ 
ary service areas of Station KOA, Denver, Colorado, 
and, if so, the areas and population affected thereby 
and the other services available to those areas and 
populations. 

3. To determine the nature of the program service 
provided by KOA to the areas of interference, if any, 
the nature of the program service provided by other 
stations to such areas, and, in the light thereof, to de¬ 
termine whether the public interest would be served 
by the destruction of KOA service in the areas af¬ 
fected. 

4. To determine whether the operation of Station 
KOAT, as proposed, would be in compliance with the 
Commission’s Rules and Standards of Good Engineer¬ 
ing Practice, with particular reference to the inter- 

166 ference which would be received by such operation 
and to the coverage which would be provided to the 
City of Albuquerque. 

It is further requested that Metropolitan Television Com¬ 
pany be made a party to the hearing on the above-entitled 
application and that the effective date of the Commission’s 
action granting the above-entitled application be postponed 
pending conclusion of the said hearing. 

Respectfully submitted, 

Metropolitan Television Company 
By James A. McKenna, Jr. 

McKenna & Wilkinson 
1735 DeSales Street 
Washington 6, D. C. 

Its Attorneys 


19 


167 AFFIDAVIT 

l 

City of Washington 1 
District of Columbia ) 

Robert E. L. Kennedy, having been duly sworn, deposes 
and says: 

1. That he is a qualified engineer engaged in consulting 

engineering in the city of Washington, District of Colum¬ 
bia ; that he has been granted registration to practice as a 
Professional Engineer in the District of Columbia; that he 
is a member of the firm of Kear and Kennedy, and that his 
qualifications are a matter of record with the Federal Com¬ 
munications Commission. ; 

2. That the firm of Kear and Kennedy has been retained 
by the Metropolitan Television Company, of Denver, Colo¬ 
rado, for the performance of certain engineering duties in 
connection with a study of the proposed operation of Radio 
Station KOAT, Albuquerque, New- Mexico, under the terms 
of its construction permit granted February 5, 1954, to 
change operating facilities from 1240 KC to 860 KC with 
1 KW power day, 500 Watts power night, unlimited time, 
employing a directional antenna system at night. 

3. That this investigation shows that the operation of 
proposed KOAT would not meet the requirements of the 
Federal Communications Commission’s Standards of Good 
Engineering Practice Concerning Standard Broadcast Sta¬ 
tions. 

4. That he has prepared or caused to be prepared under 
his immediate supervision the following exhibits in accord¬ 
ance with the Federal Communications Commission’s Rules 
Governing Standard Broadcast Stations and FCC Form 
301: 

Exhibit A 

Engineering Statement. i 
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Exhibit B 

Map Showing Objectionable Interference Caused the Sec¬ 
ondary Service Area of KOA. 

Exhibit C 

Map Showing Objectionable Interference Caused the Pri¬ 
mary Service Area of KOA. 

16S 5. That the foregoing statements and the afore¬ 

mentioned exhibits which are attached to and form 
part of this report are true and correct of his own knowl¬ 
edge except such statements as are on information and be¬ 
lief, and as to such statements, he believes them to be true. 

[seal] Robert E. L. Kennedy 

Subscribed and sworn to before me this 4th day of March, 
1954. 

Sheila A. Kelly 

[seal] Notary Public , Z). C. 


169 ENGINEERING STATEMENT 

Radio Station KOA, Denver, Colorado, operates as a 
Class I-B station on 850 KC with 50 KW power unlimited 
time. The licensee of Radio Station KOAT, Albuquerque, 
New Mexico, has been granted a construction permit, FCC 
File Number BP-8782, to change the facilities of that sta¬ 
tion from 1240 KC, 250 Watts power, unlimited time, to 
860 KC with 1 KW power day, 500 Watts power night, un¬ 
limited time, employing a directional antenna at night. 
The operation of proposed KOAT has been studied to de¬ 
termine the extent to which objectionable adjacent channel 
interference would be caused KOA and also whether or not 
the proposed operation of KOAT would be in conformance 
with the Federal Communications Commission’s Standards 
of Good Engineering Practice Concerning Standard Broad¬ 
cast Stations. 
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The map included as Exhibit B in this engineering report 
indicates the extent of objectionable interference which will 
be caused to the secondary service area of KOA by pro¬ 
posed KOAT. This interference was computed ini accord¬ 
ance with the methods prescribed by the Standards of Good 
Engineering Practice and ground conductivities as shown 
on both the old FCC soil map and the new FCC soil map. 
The interference area computed on the basis of the old 
FCC soil map is 778 sq. mi. in which 145,133 persons reside 
according to the 1950 Census. The interference determined 
on the basis of the new FCC soil map is 1238 sq. mi. within 
which 149,202 persons reside according to the 1950 Census. 

Exhibit C is a map showing the objectionable interfer¬ 
ence which will be caused the daytime primary service area 
of KOA as a result of the operation of proposed KOAT on 
8G0 KC. The interference area shown on the map was com¬ 
puted using the conductivities shown on the new FCC soil 
conductivity map. The interference area is 2000 sq. mi. 
within which 16,593 persons reside according to the 1950 
Census. 

It has been determined that the operation of KOAT on 
860 KC will be limited by objectionable interference to its 
14.5 mv/m contour at night whereas the normally protected 
contour is 2.5 mv/m. A population analysis has been made 
of the area within the 2.5 mv/m and the 14.5 mv/m 
170 contours on the basis of the 1950 Census reports, 
published by the United States Department of Com¬ 
merce—Bureau of Census, and the nev T FCC Soil Map. 
Where the contours enclose only portions of the minor civil 
division, a uniform distribution of population has been as¬ 
sumed. This population analysis shows that 161,793 per¬ 
sons reside within the normally protected nighttime con¬ 
tour of 2.5 mv/m. The population within the 14.5 mv/m 
contour is 125,727 persons. On the basis of the above as¬ 
sumptions and population data, it can be concluded that the 
population residing betw-een the interference-free night¬ 
time contour of 14.5 mv/m and the normally protected 
nighttime contour of 2.5 mv/m is 28.7 per cent of the total 
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population which would receive nighttime service from pro¬ 
posed KOAT. If the calculations and population data are 
based on the old FCC Soil Map and the 1950 Census, the 
population residing between the 14.5 mv/m and 2.5 mv/m 
contours is 23.3 per cent of the total population within the 

14.5 mv/m contour. The population residing w T ithin the 

14.5 mv/m based on the 1950 Census is 121,902 persons. 
The population residing within the 2.5 mv/m contour on 
the same basis is 150,365. In addition to this, the calculated 

14.5 mv/m contour does not cover the entire city of Albu¬ 
querque, as its limits are indicated in the publications of 
the Bureau of Census. 

The Standards of Good Engineering Practice state that 
a Class II Standard Broadcast Station, such as that pro¬ 
posed by KOAT, may be assigned to an available channel 
ichen a need therefor is shown, although objectionable in¬ 
terference would be received to a contour greater than its 
normally protected contour of 2.5 mv/m provided that no 
objectionable interference will be caused to an existing sta¬ 
tion, and further provided that the population residing in 
the area between the normally protected contour of 2.5 
mv/m and the contour to which objectionable interference 
will be received, 14.5 mv/m, does not exceed approximately 
10 per cent of the population within the 14.5 mv/m contour. 
Since, as stated above and as shown on the exhibits which 
follow, objectionable interference will be caused KOA, and 
the population residing between the 14.5 mv/m and 2.5 
mv/m contours of KOAT is 28.7 per cent of that residing 
within the 14.5 mv/m contour, the foregoing requirements 
of the Standards of Good Engineering Practice have not 
been met. 

March 3,1954. 
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174 AFFIDAVIT 

Don Searle affirms that he is Executive Vice President 
and General Manager of Metropolitan Television Company, 
the protesting party. He has read and knows the contents 
of the protest to which this affidavit is attached and the 
facts therein stated are true of his own knowledge except 
for such facts as are based on information and belief, and 
as to such facts he believes them to be true. 

i 

Don Searle i 

Subscribed and sworn to before me the 5th day of March, 
1954. 

My commission expires March 25th, 1957. 

George M. Mathews 

[seal] Notary Public 

• • * * * * # « • • 
177 March 15,1954 

Opposition to Protest 

Alvarado Broadcasting Company, Inc., licensee of Radio 
Station KOAT, located at Albuquerque, New Mexico (here¬ 
inafter referred to as Alvarado), opposes the Protest filed 
on March 8, 1954 by Metropolitan Television Company, 
licensee of Radio Station KOA, located in Denver, Colo¬ 
rado (hereinafter referred to as KOA), and directed 
against the grant of the above entitled application of Alva¬ 
rado to change frequency and increase power. In support 
thereof, it states: 

1. The grant which Alvarado complains of authorizes 
Station KOAT to change frequency to 860 kc with 1 kw 
day, 500 watts night. Station KOA operates on an adja¬ 
cent channel—850 kc—at Denver, Colorado, which i$ ap¬ 
proximately 330 miles from Albuquerque, New Mexico. At 
the outset, KOA, in its Protest, concedes: 

a. That there will be no modification of the KOA li¬ 
cense, and i 


i 
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b. That there will be no objectionable interference 
under the Commission's Rules within any normally 
protected contour. 

In Paragraph 9 of its Protest, this very frank admission is 
made: 

“So that there may be no misunderstanding, Metro¬ 
politan states that it is aware that the interference 
which it will receive from the operation of KOAT is 
not interference against which it is normally pro¬ 
tected (Emphasis added) 

178 2. The sole basis for KOA's claim that it is a 

party in interest, entitled to protest Alvarado's 
grant, is that it will suffer alleged economic injury as the 
result of the alleged loss of listeners in areas outside its 
normally protected contour. It is to be noted that: 

a. The listeners referred to reside a minimum of 
over 230 miles away from Denver where KOA is lo¬ 
cated ; 

b. All of the alleged interference would be caused in 
the State of New Mexico while KOA is located in Colo¬ 
rado. 

3. The allegations of KOA with respect to the alleged 
economic injury are completely speculative and vague; 
under no circumstances can they be held to meet the re¬ 
quirements of specificity required by Section 309(c) of the 
Communications Act of 1934, as amended. No allegation 
is made that the revenues of Station KOA will be reduced 
by the proposed operation of Alvarado. The Protest infers 
that the possible loss of listeners in New Mexico will im¬ 
pair the ability of KOA to sell advertising, but this inter¬ 
ference is completely unsupported by any allegations of 
fact. Further, in the absence of specific allegations, no 
presumption exists in this case that any possible loss of 
listeners will cause a loss of revenue since Stations KOA 
and KOAT are not located in the same community but are 
about 330 miles apart and there is not even an allegation 
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that the stations are in competition with each other. Un¬ 
der these circumstances, there can be no presumption of 
probable economic injury such as existed in T. E. Allen and 
Sons, Inc., 9 RR 197, and related cases which are therefore 
completely inapplicable to this case. The Commission has 
specifically pointed out that the Sanders Brothers decision, 
309 U. S. 470, was a case where the two stations involved 
were in direct competition with each other in the same 
community; to hold that a station, hundreds of miles 
179 away and in a different state has standing to com¬ 
plain about the grant to another on the grounds of 
economic injury in the absence of clear allegations of fact 
to support its claim of injury would constitute an unwar¬ 
ranted extension of the Sanders Bros, doctrine which could 
result in chaotic conditions. See Spartan Radiocasting 
Company, decided March 3,1954, FCC 54-279. Accordingly, 
KOA’s Protest must be denied on the grounds that its claim 
of injury is not made with sufficient particularity and spe¬ 
cificity to meet the requirements of the Communications 
Act. 

4. Even if the claims of injury were made here with suffi¬ 
cient particularity, the Protest must still be denied on the 
grounds that under Section 309(c), a broadcast station is 
not a proper party in interest on a claim of economic injury 
which may result from the loss of listeners in areas wholly 
outside of normally protected contours. It is by now well 
established that stations are entitled to protection from 
interference solely within normally protected contours, A 
party who suffers interference outside its normally pro¬ 
tected contours does not even have a legal interest to ap¬ 
peal from the grant of an application that could cause in¬ 
terference outside the normally protected contour. WJR, 
The Good Will Station, Inc. v. FCC, 178 F2 720 (App. DC) 
The basis of the WJR decision is that parties are entitled 
to protection solely within the bounds prescribed by their 
licenses and the Commission’s Rules and Regulations. Any 
listeners which a station may have outside the hounds of 
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such 'protection are not listeners which the Commission is 
required to take into consideration in considering new ap¬ 
plications which might cause a loss of such listeners. The 
Courts and the Commission have repeatedly held that no 
station can restrict the licensing of new stations which may 
cause loss of listeners outside of the normally protected 
contours, since the rights of stations to protect them- 
180 selves against such loss of listeners is carefully lim¬ 
ited by the Communications Act and the Commis¬ 
sion’s Rules and Regulations. In this case, the service to 
KOA that might be lost is service to which it has no pro¬ 
tected rights. The Sanders doctrine is clearly only appli¬ 
cable where the economic injury is caused by loss of listen¬ 
ers residing in areas located within normally protected 
contours and actually, as we have pointed out above, the 
Sanders doctrine up to now has only been applied in situa¬ 
tions where the tzvo stations involved were located in the 
same community and were in direct competition with each 
other. It was never intended that the Sanders doctrine ap¬ 
plies to two stations not in competition with each other, 
located hundreds of miles away in different states and 
where no legally objectionable interference is or can be 
claimed. Under these circumstances, KOA is not a proper 
party in interest entitled to protest the grant to Alvarado. 

In view of the foregoing, the Protest must be denied. 

Respectfully submitted, 

Alvarado Broadcasting Company, 
Inc. (KOAT) 

By Leonard H. Marks 
By Paul Dobin 

Cohn and Marks 
518 Cafritz Building 
Washington 6, D. C. 

Its Attorneys 

March 12, 1954 
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181 Memorandum Opinion and Order 

By the Commission: 

1. The Commission has before it (1) a protest filed on 
March 8, 1954 pursuant to Section 309(c) of the Commun¬ 
ications Act, as amended, by Metropolitan Television 
Company, licensee of Station KOA, Denver, Colorado 
850kc, 50 kw, unlimited time) directed against the Com¬ 
mission’s action of February 4, 1954 (released February 
5, 1954) granting the above-entitled application of Alva¬ 
rado Broadcasting Company, Inc., licensee of Station 
KOAT, Albuquerque, New Mexico to change the facilities 
of Station KOAT from 1240kc to 860kc and increase 
power from 250 watts unlimited time to lkw day and 500 
watts night with a directional antenna at night; and (2) 
an opposition to said protest filed by the applicant, Alva¬ 
rado Broadcasting Company, Inc., on March 12, 1954. 

2. On February 27, 1953 Alvarado Broadcasting Com¬ 
pany, Inc. (hereinafter called KOAT) filed the subject ap¬ 
plication to change frequency and increase power of Sta¬ 
tion KOAT. On May 27, 1953, the protestant, Metropoli¬ 
tan Television Company (hereinafter referred to as KOA) 
filed a “Petition to Designate Application for Hearing” 
requesting that the KOAT application be designated for 
hearing and that KOA be made a party thereto. On July 
22, 1953, the Commission addressed a letter to KOAT and 
informed the station of the probable necessity of a hearing 
on the application because of noncompliance with the 
Standards and Interference in connection with the proposed 
operation of KIFN, Phoenix, Arizona, File No. BMP-6194. 1 
A copy of this letter was forwarded to KOA with a trans¬ 
mittal letter stating that the Commission’s action was not 
to be construed “as a determination that the facts alleged in 
your petition directed against the [KOAT] application 
are or are not sufficient to warrant your participation in 
any hearing which may be ordered under the KOAT appli¬ 
cation.” 

l The application of KIFN was later amended to eliminate this interference. 
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3. By order dated October 14, 1953, the Commission 
designated the KOAT application for hearing at a time 
and place to be specified in a subsequent order upon issues 
to determine, inter alia, whether the installation and op¬ 
eration of the proposed station would be in compliance 
with the Commission’s Rules and Standards of Good 
Engineering Practice Concerning Standard Broadcast 
Stations with particular reference to the interference to 
which the proposed operation w’ould be subject. The order 
did not make KOA a party to the hearing. By letter of the 
same date the Commission advised KOA of the foreging 
action. This letter set forth the following reason for the 
Commission’s failure to act favorably on the KOA peti¬ 
tion: “The Commission’s Engineering Standards specify 
that a Class I-B station is entitled to protection to the 
0.5 mv/m groundwave contour from stations on adjacent 
channels for both day and night operation. Since no inter¬ 
ference within these contours is indicated or alleged the 
Commission is unable to find a basis for grant of your 
petition.” 

4. On November 3, 1953 KOA addressed a letter to the 
Commission with copies to KOAT and its counsel, notify¬ 
ing the Commission that KOA would, pursuant to Section 
309(b) of the Communications Act of 1934, as amended, 
and writhin the time specified therein, file a “Petition for 
Intervention” demonstrating that it was a party in inter¬ 
est with respect to the application of KOAT. The time 
specified in Section 309(b) for the filing of such “petitions 
for intervention” is “not less than 10 days prior to the 
date of hearing.” No date for the hearing on the KOAT 
application was ever specified. 

5. On November 30, 1953 KOAT filed a petition for 
reconsideration and grant of its application and on De¬ 
cember 16, 1953 filed a supplemental petition. On Janu¬ 
ary 19, 1954 the Chief, Broadcast Bureau filed a pleading 
entitled “Comments of Chief, Broadcast Bureau re Peti¬ 
tion for Reconsideration and Grant Without Hearing.” 
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This pleading was not served upon KOA or its counsel. 
While KOA, in the subject protest, maintains that it had 
neither actual nor construtive notice of the filing of the 
“Comments”, it makes no special claim of injury on this 
basis. By order dated February 4, 1954, the Commis¬ 
sion removed from the hearing docket and granted the 
above-entitled KOAT application subject to certain engi¬ 
neering conditions not here pertinent. It is to this grant 
that the subject KOA protest is directed. 

6. In support of its protest KOA alleges in substance 
that it will suffer economic injury from the proposed op¬ 
eration of KOAT because the proposed operation of 
KOAT will cause interference within KOA’s present serv¬ 
ice area; that although the interference area is beyond 
KOA’s protected contour as established by the Commis¬ 
sion’s Rules and Standards, the interference nonetheless 
will cause “real injury” to KOA; that the interference 
area will include substantially all of Bernalillo County and 
portions of Valencia, Sandoval, Santa Fe, Torrance, Rio 
Arriba, Taos, Mora and San Miguel of the State of New 
Mexico; that listeners in the interference area depend on 
KOA for NBC programming rather than Station KOB 
although Station KOB, also an NBC affiliate, is located in 
Albuquerque, New Mexico; that during 1953 New Mexico 
was the fifth largest “mail-pull” state for KOA; that on 
November 2, 1953 KOA offered an aluminum ruler to any 
farm or ranch listener writing to Reynolds Metal Com¬ 
pany, care of KOA and that total mail response to this offer 
was 977 pieces, including 26 from New Mexico; that a 
financial institution advertising on KOA has received 
inquiries from listeners residing in cities located in New 
Mexico; that KOA’s program service is designed to serve 
the need not only of Denver but of the rural and 
182 other listeners throughout the service area; that 
KOA’s basic selling theme is that it is a single; sta¬ 
tion network covering the “Western Market” area; that 
any significant inroads upon its coverage, such as the 
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operation proposed by KOAT, will detract from KOA’s 
ability to obtain national and regional advertising; that 
throughout the “Western Market” area KOA also com¬ 
petes from a local, regional and national standpoint with 
a Denver, Colorado newspaper, the Denver Post, which 
claims to be the “Voice of the Rocky Mountain Empire”; 
that from a sales standpoint it is important to KOA that 
it not lose any part of its audience in markets where it is 
competitive wdth the Denver Post; and that the interfer¬ 
ence area in question includes markets where KOA is 
competitive with the Denver Post. 

7. In its opposition, KOAT alleges in substance that 
KOA is not a party in interest; that KOA’s claim of 
economic injury is conjectural, speculative and vague; 
that no allegations are made that the revenues of Station 
KOA will be reduced by the proposed operation of 
KOAT; that no presumption exists in this case that any 
possible loss of listeners wdll cause a loss of revenue to 
KOA since Denver and Albuquerque are about 330 miles 
apart; and that KOA does not even allege that the two 
stations are in competition wdth each other. Furthermore 
KOAT contends that even if KOA’s claim of injury was 
made with sufficient particularity, the protest must still be 
denied on the grounds that under Section 309(c) a broad¬ 
cast station is not a proper party in interest on a claim 
of economic injury which may result from the loss of 
listeners in areas “wholly outside of normally protected 
contours.” 

8. Section 309(c) of the Communications Act of 1934, 
as amended provides among other things, that during the 
thirty-day period following a grant, “any party in inter¬ 
est may file a protest under oath directed to such grant 
and request a hearing on said application so granted. 
Any protest so filed shall contain such allegations of fact 
as will show the protestant to be a party in interest and 
shall specify with particularity the facts, matters and 
things relied upon, but shall not include issues or allega- 
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tion phrased generally/’ KOA has attempted to show 
that it is a “ party in interest” in that as the licensee of 
a station in Denver it will suffer economic injury as a 
result of the grant to KOAT in Albuquerque. 

9. The basis of an economic injury claim must be realis¬ 
tic and must be demonstrated with some reasonable speci¬ 
ficity. In the instant case the protestant claims economic 
injury due to the proposed operation of a station 330 
miles from protestant’s station that provides protestant 
with the full protection to its service area required under 
our applicable rules. Under these circumstances we be¬ 
lieve it particularly clear that there must rest on the pro¬ 
testant alleging the likelihood of “economic injury” the 
burden of showing convincingly that such injury is likely 
to result. In the Commission’s opinion the protestant’s al¬ 
legations recited above purporting to show economic in¬ 
jury are so conjectural and speculative as to provide no 
sound basis for a finding of the existence of such injury to 
KOA within the meaning of Section 309(c) of the Com¬ 
munications Act. The protestant has in no way demon¬ 
strated, for example, the significance of the allegations 
of injury in terms of station revenues-likelihood of loss 
of advertising accounts or even the likelihood of inability 
to secure future business that but for the grant herein it 
might expect to attract. There is no showing, by way of 
further example, that advertisers rely on coverage in the 
interference area involved—out beyond KOA’s normally 
protected contour—as a basis for “buying” KOA. In 
short, we have here only the barest allegation of factual 
data and the possible significance of this data to any real 
likelihood of economic injury to protestant is, in our view, 
not ascertainable from the pleadings before us. And, we 
do not agree with protestant’s contention that some ca¬ 
pacity for “mail-pull” from a particular area or a show¬ 
ing of some listeners in a particular area suffices to 
demonstrate economic injury. If this were the case! in¬ 
numerable stations throughout the United States—claim- 
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ing a listening audience far beyond the areas they are 
licensed to serve—would be in a position to effectively 
delay the further assignment of new stations on the 
flimsiest of showings. We do not think Congress intended 
this result and we do not believe that such a result would 
be consistent with sound public policy. 

10. In view of the foregoing, It Is Ordered this 18th 
day of March, 1954 that the above-described Protest of 
Metropolitan Television Company is Dismissed. 

Federal Communications Commission 

Mary Jane Morris 
Mary Jane Morris 
Secretary 

Released: March 22, 1954 

Filed April 17, 1954 
Case No. 12192 

Notice of Appeal 

Metropolitan Television Company hereby gives Notice 
of Appeal from an order of the Federal Communications 
Commission, adopted February 4,1954 and released Febru¬ 
ary 5, 1954, granting without hearing the application of 
Alvarado Broadcasting Company, Inc., File No. BP-8782, 
Docket No. 10722, and from a Memorandum Opinion and 
Order of the said Commission adopted March 18, 1954, 
announced March 19, 1954 and released March 22, 1954, 
dismissing a Protest filed March 8, 1954, by Metropolitan 
Television Company directed against the said grant of 
the application of Alvarado Broadcasting Company, Inc. 

This appeal is taken pursuant to the provisions of Sec¬ 
tion 402(b)(6) of the Communications Act of 1934, as 
amended, 47 U.S.C. 402(b)(6). 

• ••••••••• 
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Filed April 17, 1954 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Case No. 12191 

Metropolitan Television Company 

Petitioner, 

— against — 

United States of America, 

Federal Communications Commission, 

Respondents. 

Petition for Review of Order of the Federal Communications 

Commission 

The Nature of the Proceeding As to Which Review 

Is Sought 

1. This petition for review is filed under Section 402 
(a) of the Communications Act of 1934, as amended (47 
U.S.C. 402(a)), and under Sections 2 and 3 of the Judi¬ 
cial Review Act of 1950 (64 'Stat. 1129, 5 U.S.C. 1032 
1033). Review is sought of a final order of the Federal 
Communications Commission adopted March 18, 1954, an¬ 
nounced March 19, 1954, and released March 22, 1954 in 
FCC Docket No. 10722, File No. BP-8782 and embodied 
in a Memorandum Opinion and Order of the Commission 
a true copy of which is attached hereto as Exhibit A. 

• * # * * • # * • • 

Filed April 26, 1954 

Case No. 12192 

Notice of Intention to Intervene 

Comes now Alvarado Broadcasting Company, Inc., a 
corporation existing under the laws of New Mexico and 
which has been authorized by the Federal Communica¬ 
tions Commission by Order dated February 4, 1954 to 
change the facilities of Station KOAT from 1240 kc to 
860 kc and increase power from 250 watts unlimited time 
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to lkw day and 500 watts night, with a directional an¬ 
tenna at night and, pursuant to Section 402(e) of the 
Communications Act of 1934, as amended, states that it 
is entitled to participate in the proceedings to be had 
upon the above entitled Appeal and hereby gives notice 
that it intends to intervene therein for the reasons set 
forth in the attached statement of interest. 

Respectfully submitted, 

Alvarado Broadcasting Company, Inc. 

By /s/ Leonard H. Marks 
Leonard H Marks 

Cohn and Marks 
518 Cafritz Bldg. 

Washington 6, D. C. 

Its Attorney 


Case No. 12192 

Verlified Statement of Interventor's Statement 

Leonard H. Marks, being duly sworn, says that he is an 
attorney for Alvarado Broadcasting Company, Inc., a 
corporation existing under the laws of New Mexico, and in 
support of the attached Notice of Intention to Intervene 
in the above entitled appeal of Metropolitan Television 
Company, states that Intervenor’s interest is as follows: 

1. Alvarado Broadcasting Company, Inc. is presently the 
licensee of Radio Station KOAT, licensed to operate on 
1240 kc. By action of the Federal Communications Com¬ 
mission of February 4, 1954, Alvarado Broadcasting Com¬ 
pany, Inc. was authorized to change the facilities of 
Station KOAT from 1240 kc to 860 kc and increase power 
from 250 watts unlimited time to 1 kw day and 500 watts 
night, with a directional antenna at night. 

2. That Metropolitan Television Company, Appellant 
herein, requests in its Notice of Appeal and Statement of 
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Reasons therefor, that the action of the Commission of 
February 4, 1954, authorizing the above described changes 
in the facilities of Station KOAT, be reversed and the 
grant of the authority to make the changes set aside. 

3. The reversal of the Order of the Commission of Feb¬ 
ruary 4, 1954 would preclude Intervenor from making the 
changes in the facilities of Station KOAT as authorized 
in the public interest, convenience and necessity and would 
deprive it of such rights as it has acquired under the terms 
of said Order. 

Therefore, Intervenor is a person who would be 
aggrieved or whose interests would be adversely affected 
by a reversal or modification of the Order of the Federal 
Communications Commission. 

/s/ Leonard H. Marks 
Leonard H. Marks 
Attorney for 
Alvarado Broadcasting 
Company, Inc. 

i 

Subscribed and sworn to before me 
this 23 day of April, 1954: 

/s/ Helen C. Long 
Notary Public 

My Commission expires: 3/31/58 
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Filed July 28, 1954 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

April Term, 1954 
No. 12191 

Metropolitan Television Company, Petitioner, 


v. 

United States of America, Federal Communications 
Commission, Respondents, 

Alvarado Broadcasting Company, Inc., Intervenor. 

and 

No. 12192 

Metropolitan Television Company, Appellant, 


v. 

Federal Communications Commission, Appellee, 
Alvarado Broadcasting Company, Inc., Intervenor. 

Before: Prettyman and Danaher, Circuit Judges, in 
Chambers. 

Prehearing Order 

Counsel for the parties herein having appeared before 
this Court for prehearing conference pursuant to rule of 
the Court and counsel having submitted to the Court their 
stipulation in words and figures as follows: 

It is hereby stipulated between the parties: 

A. That the following shall constitute the Joint Appendix 
to be printed and filed pursuant to the Rules of this Court. 

1. Commission Order granting the application of 
Alvarado Broadcasting Company, R. 145. 
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j 

2. Protest of Metropolitan Television Company ex¬ 
cluding Certificate of Service, R. 147-174. 

i 

3. Opposition of Alvarado Broadcasting Company 

to Metropolitan Protest excluding Certificate of Serv¬ 
ice, R. 177-180. i 

4. Commission Memorandum Opinion and Order 
dismissing Metropolitan Protest, R. 181-182. 

5. Notice of Appeal, Case No. 12,192, excluding 
Statement of Nature of Proceedings and Statement of 
Reasons for Appeal. 

6. Paragraph 1 of Petition for Review, Case No. 
12,191. 

7. Notice of Intention to Intervene. 

8. Statement of Intervenor’s Interest. 

i 

9. Pre-hearing Order. 

B. Appelle-respondent and intervenor in their briefs or 
appellant-petitioner in its reply brief may refer to other 
portions of the Record and print such portions referred to 
as supplemental appendices to the respective briefs. 

i 

•C. All parties agree that the following questions are 
presented: 

1. Whether an order of the Federal Communications 
Commission dismissing a protest filed under Section 
309(c) of the Communications Act of 1934, as amended, 
against an order granting an application for new or 
modified standard broadcast facilities is reviewable 
under Section 402(a) of said Act. 

2. Whether the Federal Communications Commis¬ 
sion properly dismissed the protest of Metropolitan 
Television Company for failure to allege with 
specificity facts showing it to be a party in interest 
which has been aggrieved or whose interests are 
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adversely affected by the grant of the application of 
Alvarado Broadcasting Company, Inc. 

D. Appellee-respondent and intervenor are of the 
opinion that the following additional question is presented: 

1. Whether a protestant, as a matter of law, may be 
a party in interest within the meaning of Section 
309(c) of the Communications Act of 1934, as 
amended, where it alleges economic injury which 
would result solely from adjacent channel inter¬ 
ference causing loss of listeners outside the contour 
within which protestant’s station is normally pro¬ 
tected against such interference but within the 
contour normally protected against co-channel inter¬ 
ference. 

Now, therefore on consideration of the foregoing, the 
Court Approves the stipulation of the parties, and the 
parties are ordered to proceed according to the stipulation. 

It is Further Ordered by the Court that this Order shall 
be printed in the Joint Appendix; that the brief of appel¬ 
lant-petitioner shall be filed on or before September 1,1954; 
that the briefs of appellee-respondents and intervenor 
shall be filed on or before October 1, 1954; and that any 
reply brief shall be filed on or before October 15, 1954. 

Dated: July 28, 1954. 


Per Curiam. 
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IN THE 


United States Court of Appeals 

For The District of Columbia Circuit 
No. 12,191 

7 j 

METROPOLITAN TELEVISION COMPANY, Petitioner 

v. 

UNITED STATES OF AMERICA, FEDERAL COM¬ 
MUNICATIONS COMMISSION, Respondents 

ALVARADO BROADCASTING COMPANY, INC., 

Intervenor 


On Petition for Review of An Order of the Federal 
Communications Commission 

No. 12,192 

METROPOLITAN TELEVISION COMPANY, Appellant 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee 

ALVARADO BROADCASTING COMPANY, INC., 

Intervenor 

On Appeal from An Order of the Federal 
Communications Commission 

v_ • 

BRIEF FOR INTERVENOR 

COUNTER STATEMENT OF THE CASE 

Intervenor joins in the Counter Statement of the Case set 
out in the brief for Appellee-Respondents. One additional 
fact must, however, be adverted to here. Metropolitan 




2 


never alleged in its protest that its Station KOA is in com¬ 
petition with Intervenor’s -Station KOAT (J.A. 3-27; Brief 
of Metropolitan, p. 20). 1 Further, Intervenor below 7 , in its 
“Opposition to Protest ”, emphasized the absence of any 
such allegation (J.A. 28, 29, 30) and Metropolitan never 
amended its protest or controverted the statements of In¬ 
tervenor in its “Opposition to Protest’’ that Metropolitan 
and Intervenor w T ere not in competition with each other. 
The Court must therefore determine the questions pre¬ 
sented here in light of the fact that the tw r o stations are 
not in competition with each other. 

SUMMARY OF ARGUMENT 

I 

In view of the statutory scheme embodied in the Com¬ 
munications Act and the legislative history relating to the 
protest provisions of the Act, Metropolitan cannot, as a 
matter of law, be deemed a party in interest even if it had 
made sufficient allegations to demonstrate that it would 
suffer economic injury. Under the Sanders case, 309 U.S. 
470, a party aggrieved must suffer economic injury as the 
result of a grant to a competitor; in this case, Metropolitan 
did not allege that it is in competition with Intervenor. 
Under the KOA decision, 319 U.S. 239, standing can only 
be grounded upon interference when there is a modification 
of license; in this case, Metropolitan concedes that its li¬ 
cense wrould not be modified by the grant to Intervenor. 
Since Intervenor fails to make an adequate showing under 
either Sanders or KOA , it cannot, as a matter of law, be 
deemed a “party in interest”* 

II 

Even if Intervenor may, by stretching the Sanders doc¬ 
trine, as a matter of law, be deemed a party in interest, 
it did not make allegations of fact which demonstrate that 


i References to the Joint Appendix will be cited “ J.A. 
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it will suffer economic injury as a result of the grant to In¬ 
tervenor. In determining whether sufficient allegations of 
injury were made, the distinctions between the facts in 
this case and the facts in Sanders and KOA must be con¬ 
sidered. Where the protestant is not in competition with 
the grantee in the same community, the interference com¬ 
plained of is interference against which it is not protected, 
and the economic loss alleged results from this very same 
interference, assumptions as to the existence of injury 
made in a situation where the protestant is in competition 
with a grantee in the same community cannot be made 
and the Commission acted properly in requiring specific 
allegations that Metropolitan would in fact suffer injury 
as a result of the grant to Intervenor. 

ARGUMENT 

INTRODUCTION 

Intervenor joins in the brief of appellee-respondents 
which argues at length Questions 1 and 2 of the questions 
presented in this case. In order to avoid unnecessary 
briefing and argument, these questions will therefore not 
be fully briefed by intervenor and the brief of appellee- 
respondent is adopted here as a portion of the brief of 
Intervenor. 

As is indicated by the questions presented, agreed to by 
counsel, Intervenor is of the opinion that a threshold ques¬ 
tion is presented here as to whether, as a matter of law, 
Metropolitan may be a party in interest. Further,; the 
questions presented in connection with such a determina¬ 
tion, must be considered in any decision as to whether the 
Commission properly denied Metropolitan’s protest on the 
ground that it had not alleged sufficient facts to show it was 
a person aggrieved or whose interest were adversely af¬ 
fected by the grant to Intervenor. 
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L METROPOLITAN IS NOT A PARTY IN INTEREST WITHIN THE 
MEANING OF SECTION 303(c) 

In this case, we are faced with the threshold question 
whether, under the facts presented, Metropolitan may, as 
a matter of law, be deemed a “party in interest” within the 
meaning of Section 309(c) of the Communications Act of 
1934. The Commission, in deciding that the allegations 
of economic injury made by Metropolitan did not meet the 
standards of particularity required by Section 309(c), did 
not reach the question whether Metropolitan would have 
been a “party in interest” within the meaning of Section 
309(c), if it had made adequate allegations of economic 
injury in accordance with that Section. Intervenor has, 
however, at all stages of the proceeding contended that 
Metropolitan could not, at any event, be deemed a proper 
“party in interest” (J.A. 29-30). Even in the absence of 
such a contention below, the question is necessarily before 
this Court since if Metropolitan, as a matter of law, was not 
a proper “party in interest” within the meaning of Sec¬ 
tion 309(c), it would necessarily follow that it has no stand¬ 
ing in this Court to appeal Intervenor’s grant and the ap¬ 
peal must be dismissed. For it is clear that the prerequi¬ 
sites for invoking the protest procedure of Section 309(c) 
of the Communications Act are the same as the prerequi¬ 
sites for standing to appeal Commission orders, particu¬ 
larly under Section 402(b). Camden Radio, Inc. v. Fed¬ 
eral Communications Commission, ... U.S. App. D.C._, 

.. F. 2d ... If Metropolitan lacks standing to protest be¬ 
cause it is not a party in interest as a matter of law, the 
merits of the Commission’s decision that it had not alleged 
sufficient facts to demonstrate it was a person aggrieved 
cannot be reached on this appeal. 
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A. Whether Metropolitan May, as a Matter of Law, Be Deemed 
a Party in Interest Is Determined Exclusively by the Stat¬ 
utory Scheme Embodied in the Communications Act and 
the Legislative History Relating to the Protest Provisions 
of that Act 

We are here faced with a problem of statutory interpre¬ 
tation. Metropolitan has no constitutional right to attack 
the grant made to intervenor. Massachusetts v. Mellon , 262 
U.S. 447; Alabama Power Company v. Ickes, 302 U.S. 464; 
Tennessee Power Co. v. Tennessee Valley Authority, 306 
U.S. 118; City of Atlanta v. Ickes, 308 U.S. 517. Whatever 
right Metropolitan has to contest the validity of Inter¬ 
venor’s grant stems solely from the Communications Act 
which, under specified conditions, affords parties in interest 
standing to contest grants made by the Federal Communica¬ 
tions Commission without hearing. 

We must therefore turn to the Communications Act and 
to the specific statutory scheme embodied in that Act. 
While cases under other statutes may, under certain cir¬ 
cumstances, be pertinent to those arising under the Com¬ 
munications Act, such cases are only pertinent if the stat¬ 
utory schemes involved are similar. Singer and Sons v. 
Union Pacific R. Co., 311 U.S. 295. The Singer case makes 
clear that in ascertaining the meaning of words which de¬ 
scribe those persons who shall have standing to attack 
administrative action, the specific statutory scheme involved 
muse be considered. Thus, in that case the words “party 
in interest”, the very same words which are involved in this 
case, were given a very limited meaning because of the de¬ 
termination by the Court that under the statutory scheme 
involved there, Congress had intended such a limited mean¬ 
ing to be imposed on the words. Accordingly, it is neces¬ 
sary, in ascertaining the meaning of the words “party in 
interest”, as these words are used in Section 309(c) of the 
Communications Act, to consider the specific statutory 
scheme involved in the Communications Act and the legis¬ 
lative history surrounding the adoption of Section 309(c) 
in 1952. 
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We start with the landmark case of Federal Communi¬ 
cations Commission v. Sanders Bros. Radio Station, 309 
U.S. 470. In that case the Supreme Court held that a 
radio station had standing on the grounds of economic in¬ 
jury to attack Commission action involving a new station 
with which it would be in competition. It is clear that the 
holding in the Sanders case was limited to the situation 
where the economic injury which affords the basis for 
standing results from a grant to a competitor. As the 
Commission has characterized it to this Court, competition 
is “the nub of the Sanders case”. See p. 12, infra. It is 
the competition between the stations which provided the 
“legitimate interest” of the private Attorney General. 

The other landmark case is the holding of the Supreme 
Court in Federal Communications Commission v. National 
Broadcasting Company (KOA), 319 U.S. 239 that licensees 
of a radio station have standing to attack Commission ac¬ 
tion granting an application which would cause interference 
to the licensee against which it is protected and within 
a service area protected under its license. The later de¬ 
cision of this Court in WJR, The Good Will Station, Inc. v. 
Federal Communications Commission, 85 App. D.C. 329, 
178 F. 2d 720 held expressly that under the KOA decision 
a station which suffers interference outside a normally 
protected contour does not have standing to complain of a 
grant which would create such interference even where it 
alleges that it provides the best listenable service in the 
area which would suffer the interference. 

The Sanders and KOA decisions thus created two avenues 
of approach which provided standing to persons aggrieved 
so that they might attack Commission action. Sanders 
held that persons who suffered economic injury from a 
grant to a competitor had standing; KOA held that a sta¬ 
tion that suffered interference, against which it was pro¬ 
tected, had standing. It was in the light of these two 
approaches to the standing problem that one must consider 
the intent of Congress in adopting Section 309(c) of the 
Communications Act in 1952. The adoption of Section 
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309(c) was a highly controversial matter and the section 
was adopted over the repeated objection of the Federal 
Communications Commission. The Commission argued 
continually that adoption of Section 309(c) would permit 
persons to delay the establishment of broadcast services 
for their private and selfish benefit. The Congress, on the 
other hand, felt that the adoption of the section was desir¬ 
able. However, in adopting Section 309(c) it is clear that 
the Congress did not intend to open the floodgates to attacks 
on Commission action by private attorney generals. On 
the contrary, Congress, in adopting the section, clearly had 
in mind that only persons with “legitimate interest” would 
have the right to attack Commission action under the sec¬ 
tion. Further, Congress made clear that in determining 
whether a person had such a legitimate interest the Com¬ 
mission and the Courts would be governed and limited by 
the two landmark cases, the Sanders Bros, decision and the 
KOA decision. The legislative history establishes that the 
Congress considered the term “party in interest” to be 
firmly tied down to the holdings in Sanders and KOA. 
Thus, the Senate Report on the 1952 amendment fo the 
Communications Act stated (Sen. Rep. 44 82nd Cong., 1st 
Sess. on S. 658 at p. 8; 1 R.R. Page 10: 279-280) : 2 

“. . . Some question has been raised in earlier hear¬ 
ings on proposed Communications Act amendment bills 
with respect to the meaning of the term “parties in 
interest” as used in this subsection and in other sec¬ 
tions of the bill. Fear has been expressed that use of 
“parties in interest” might make possible intervention 
into proceedings by a host of parties who have no 
legitimate interest but solely with the purpose of de¬ 
laying license grants which properly should be made. 
The committee does not so construe the term “party in 
interest”; “parties in interest” because of electrical 
interference are fixed and defined by the Supreme 
Court decision in the KOA case (319 IJ.S. 239) and the 
Commission’s rules and regulations; “parties in in¬ 
terest” from an economic standpoint are defined by 

2 Pike and Fischer Radio Regulations are cited herein as ‘ ‘ R.R. ’ \ 
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the Supreme Court decision in the Sanders case (309 
U.S. 470).” 

In this case, Metropolitan makes no claim that it has 
standing on the basis of the principles laid down by the 
KOA decision. It recognizes that the electrical interference 
involved does not constitute interference against which it 
is protected under the Commission’s Rules. It therefore 
acknowledges that it has no standing to complain about the 
interference as such, under the KOA decision, since no mod¬ 
ification of its license has taken place by reason of the 
grant to Intervenor. Thus, the protest stated (J.A. 7): 

So that there may be no misunderstanding, Metropoli¬ 
tan states that it is aware that the interference which 
it will receive from the operation of KOAT is not in¬ 
terference against which it is normally protected. Met¬ 
ropolitan is not asserting that it is entitled to prior 
notice and hearing under Section 316 of the Communi¬ 
cations Act. 

While Metropolitan does not claim its right to standing 
under the KOA decision, nevertheless the cause of its al- 
ledged injury is the electrical interference which it claims 
it will suffer by reason of the grant to Intervenor. It claims 
that as a result of the electrical interference against which 
it is not protected, it will suffer economic loss and there¬ 
fore it has standing within the principles laid down by 
the Sanders decision. However, as is demonstrated below, 
Metropolitan does not, on the basis of the allegations made 
in its protest, have standing within the doctrine of the 
Sanders Bros, decision. First, it has no such standing be¬ 
cause it has never alleged that it is in competition with 
the Intervenor. Second, even if under the Sanders Bros. 
case, economic injury, which might result from a grant to 
a person with whom the protestant is not in competition, 
may afford a basis for standing, it does not do so where the 
economic injury is the result of electrical interference 
against which the protestant is not protected under the 
Commission’s rules. 
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B. Under the Sanders Case, Economic Injury Which Is the 
Basis for Standing Must Result From Competition; Since 
in This Case Intervenor Is Not in Competition With Pro¬ 
testant, the Doctrine of the Sanders Case Is Not Applicable. 

In this case, the protest of Metropolitan did not any¬ 
where allege that Station KOA is in competition with Sta¬ 
tion KOAT, the Intervenor herein nor was any such com¬ 
petition the basis of its claim of injury. See Metropolitan 
Brief p. 20. The basis of Metropolitan’s claim that it has 
standing is that it will suffer electrical interference which 
will then result in loss of revenue to Station KOA in ac¬ 
tivities in which it is in competition with other stations and 
newspapers rather than with the Intervenor. As we have 
pointed out, Sanders, however, was a case in which attack 
on a FCC grant was permitted where the protestant was 
in competition with the station that would cause the eco¬ 
nomic injury. In adopting Section 309(c), not even the 
Commission dreamed that anyone would claim that under 
the Sanders doctrine a protestant could claim injury where 
he was not in competition with the person who allegedly 
would cause the injury to him. See Hearings before Com¬ 
mittee on Interstate and Foreign Commerce, House of 
Representatives 82d Cong., First Sess., on S. 658, pp. 95-96. 
Of particular significance is the statement of the Chairman 
of the Federal Communications Commission in diseasing 
the objections of the Federal Communications Commission 
to the proposed section (p. 95): 

“The significant change which would be brought about 
by adoption of the protest rule, however, would be that 
it would give existing licensees and applicants, who 
would not be subjected to any interference by a grant, 
an opportunity to protect themselves against competi¬ 
tion for long periods of time by forcing such competi¬ 
tors to go through a hearing even though no reason 
exists for not granting the application at once. The 
Commission wishes to emphasize once again that it 
would be unfortunate for Congress to give existing li¬ 
censees such a delaying device. And it is obvious 
that the adoption of any such procedure will not tend 
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to expedite Commission action upon business pending 
before it; on the contrary, by extensively increasing 
the . Commission’s workload/ applications for new 
stations, as well as other hearing cases, would be sub¬ 
ject to additional delays. The scope of the present 
language is so broad that a hearing would probably 
be required even if the new applicant requested a dif¬ 
ferent class of broadcast service—for example, FM 
or television—from that of the existing station or other 
applicant in the same community claiming to be eco¬ 
nomically affected—for example, standard broadcast— 
and it should be pointed out that section 8 would apply 
not only to broadcasting but to all radio services. As 
a result, if the section is adopted, one taxicab company, 
bus company, or trucking company that already had a 
radio installation would require all of its competitors 
to be subject to the expense and delay of a hearing 
before they could receive licenses to use radio.’’ (Italics 
added) 

It is clear that Chairman Coy in expressing the concern 
of the Commission that under the Sanders doctrine the 
floodgates would be open was only talking about the possi¬ 
bility that competitors would be free to attack each other 
when Commission action resulted in economic injury. Con¬ 
gress, in adopting Section 309(c) over the objection of the 
Federal Communications Commission, clearly had in mind 
the concern of the Federal Communications Commission 
and therefore announced as its intention that only the two 
avenues of approach which were heretofore open before 
the adoption of Section 309(c), should continue to be open 
thereafter. On the one hand, standing would result from 
interference which resulted in a modification of license 
(KOA), and standing would result from economic injury 
resulting from grant to a competitor (Sanders). It is clear 
however that in adopting Section 309(c) Congress did not 
intend that the Sanders approach could be extended beyond 
Sanders and used when a protestant would suffer economic 
injury by reason of a grant to one who was not in competi¬ 
tion with him. For Congress limited the class of private 
attorney generals, claiming standing for reasons other than 
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interference, to the persons who stand in Sanders Bros.’ 
competitive shoes. This has been the consistent interpre¬ 
tation of the Commission in holding that the term “ party- 
in interest” was a term of limited meaning. See, e.g., Cap¬ 
ital Broadcasting Company, 8 R.R. 229 (transit rider has 
no standing to attack transit radio operations); Kansas 
State College of Agriculture and Applied Science, 8 R.R. 
261 (association or radio and television broadcasters cannot 
be a “party in interest”). True, the competition need not 
be between the radio stations as such, 3 but the protestant 
must be in competition for advertisers or for the sale of 
broadcast services with the station whose grant is attacked. 
Versluis Radio and Television, Inc. 9 R.R. 102 (competition 
between AM station-protestant and TV grantee); Ohio Val¬ 
ley Broadcasting Corp., 10 R.R. 452 (competition between 
newspaper-protestant and TV grantee; R. J. and J. W. 
Taros, ... R.R. ..., (competition between common carrier- 
protestant and person who proposes to provide his own 
radio service for his industrial operations). Further, the 
competition must be present and existing competition. Fu¬ 
ture competition lays no basis for standing. As the Com¬ 
mission said in its Brief (p. 15) in Transit Riders Associ¬ 
ation, Inc. v. United States of America, No. 11574, U.S. 
App. D.C. (dismissed as moot): 

“Competition, the nub of the Sanders case, will not 
support standing where the claim of competitive in¬ 
jury is alleged by an applicant who objects to the prior 
grant of another application for similar but not 
mutually exclusive, facilities in the same city. Mans¬ 
field Journal Company v. Federal Communications 
Commission, 84 U.S. App. D.C. 341, 173 F. 2d 646. 

3 Of interest is the original holding of the Commission that under Section 
309(c), a radio station could not attack the grant of the application of a 
competing television station, Versluis Radio and Television , Jnc. 8 RR 808, 
reversed. 9 RR 102, and that a taxicab company could not attack the grant 
of a radio license to a competing cab company who would use the radio au¬ 
thorization in its taxi business, Yellow Cab Co., 9 RR 122. Whether all the 
Commission’s decisions cited above are correct, and just how much the com¬ 
petitors’ business may be different from the protestant need not be decided 
in this case, since here KOA and KOAT are not competitors.. 
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We are here not directly concerned with the wisdom of 
such a limitation on the class of persons who may claim 
standing resulting from economic injury. For the judg¬ 
ment as to the class of persons who will have such stand¬ 
ing is one for Congress rather than the Courts or the 
Federal Communications Commission. If the judgment be 
made by the Congress, it is to be followed by the Courts. 

But if the wisdom of the judgment is here pertinent, its 
wisdom is evident. Congress was attempting to provide 
those with a “legitimate ’ 7 interest the right to contest 
new grants while at the same time it was attempting to 
prevent interlopers from being able to delay new and im¬ 
proved radio service. Where the protestant was in com¬ 
petition, he would be the type of person who should keep 
an eye on other local competitors. But for example, when 
he was not in competition (and would suffer no modifi¬ 
cation of license), but was, as here, located hundreds of 
miles away in a different state, his interest and concern 
would be foreign to the local scene and its problems. His 
tendancy would be to shed crocodile tears for communities 
in which he had no real interest. In such a case, Congress 
felt that local competitors would provide a large enough 
class of private attorney generals to prevent violation of 
the public interest. The dangers of permitting non-com¬ 
petitors who suffer no modification of license to complain 
outweighed the benefits to be derived from a more liberal 
policy. 

Moreover in the background, the whole time, was the ob¬ 
jection of the Federal Communications Commission to the 
whole protest procedure and its fear that the class of 
protestants would become too large. The attitude of the 
Federal Communications Commission, the agency that 
would have to live with the policy, certainly played a ma¬ 
jor role in the Congressional determination that the con- 
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cept of a “party in interest” should be a limited one, and 
that its boundaries, insofar as economic injury is con¬ 
cerned, should be strictly defined and limited to the situa¬ 
tion in Sanders itself, where the protestant was in com¬ 
petition with the person who would cause the economic in¬ 
jury. For if a non-competitor who claimed economic in¬ 
jury would thereby have standing, the dam would be broken 
and the flood gates would be down. The class of persons 
who might then have standing to attack the grant to a 
new station might well be boundless. For example, take 
Station A which would suffer economic injury by reason 
of the establishment of a new competitor Station B. Under 
Sanders, Station A would have standing to contest the 
validity of the grant. But suppose Station A didn’t wish 
to protest. If competition is not a prerequisite for stand¬ 
ing those persons, who would suffer economic injury as a 
result of the economic injury to Station A, would also have 
standing, a class of persons which might indeed be gigantic. 
Networks who supply programs, record companies who 
sell records, talent companies who provide talent, the em¬ 
ployees of Station A, and myriad of other persons who 
would suffer economically by reason of the decreased rev¬ 
enues of Station A, would all have possible standing. San¬ 
ders Bros, did not contemplate such a situation and Con¬ 
gress, in enacting Section 309(c) over the objection of the 
Federal Communications Commission, did not contemplate 
such a situation. By providing that the protestant must 
be in competition with the station whose grant it is at¬ 
tacking,—the “nub” of the Sanders Bros, decision—Con¬ 
gress and the Courts have established an easily defined and 
reasonable limitation on the number of persons who might 
constitute the class of private attorney generals. Adoption 
of the view that under the Sanders Bros, doctrine persons 
not in competition may be protestants would certainly 
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thwart the intention of Congress that the class of persons 
who may protest because of economic injury should not be 
unduly large. Accordingly, since in this case protestant is 
not in competition with Station KOAT, the Intervenor, its 
protest cannot lie under the Sanders Bros, theory. 

C. Metropolitan Does Not Have Standing Under the Sanders 
Doctrine Where the Cause of the Economic Injury Is 
Electrical Interference Against Which Protection Is Not 
Afforded Under the Commission's Rules. 

In this case, w*e are, however, not even required to decide 
whether competition is a necessary part of the Sanders 
doctrine. The more limited question before the Court is 
whether a licensee has standing under Sanders to attack 
Commission action when the cause of the injury is elec¬ 
trical interference against which the licensee is not pro¬ 
tected and the economic injury is merely incidental to the 
electrical interference which might be suffered. 

It is clear that Congress did not intend this novel blend¬ 
ing of electrical interference and economic injury to be a 
basis for standing as a “party in interest”. The legisla¬ 
tive history recited above demonstrates that both the Fed¬ 
eral Communications Commission and Congress viewed 
these as two entirely different bases of standing to be gov¬ 
erned by entirely different principles, electrical interfer¬ 
ence under the KOA doctrine and economic injury un¬ 
der the Sanders doctrine. See pp. 7-8, supra . Where the 
electrical interference was the cause of the injury, standing 
would exist where there was a modification of license. 
Where such a modification of license did not exist, the in¬ 
terest of the protestant was not such a “legitimate inter¬ 
est” as to provide a basis for standing. A party who suffers 
interference outside its normally protected contours does 
not have any legal interest to appeal from the grant of an 
application that would cause interference outside such 
normally protected contours, even where its signal provides 
the best service in the area. WJR, The Good Will Station, 
Inc. v. Federal Comynunications Commission, 85 App. D.C. 


329, 178 F. 2d 720. The basis of the WJR decision is that 
parties are entitled to protection solely with the bounds 
prescribed by their licenses and the Commission’s Rules 
and Regulations. Any listeners which a station may lose by 
reason of interference against which it is not protected are 
not listeners which the Commission is required to take into 
consideration in considering new applications which might 
cause a loss of such listeners. 

The judgment as to how the public interest will best be 
served in the broadcast field has been expressly left by 
Congress to the Federal Communications Commission; The 
Commission, in adopting rules and standards with respect 
to protection against interference that may be caused to 
broadcast stations by adjacent channel operation, has ex¬ 
pressly passed upon the important question as to how the 
public interest will best be served by the distributiqn of 
broadcast services throughout the United States. In adopt¬ 
ing these rules, the Commission has decided that, although 
some listeners may in fact listen to Station KOA’s signal, 
in passing upon Intervenor’s application, it should not take 
into account the loss of those listeners who would be lost 
by reason of interference against which Metropolitan is not 
protected. 4 The basis of the KOA and WJR decisions is 
that where a licensee complains of loss of listeners outside 
its protected orbit, its interest does not constitute the 
“legitimate interest” necessary to lay a basis for standing 
to vindicate the public interest. 

Is this interest made “legitimate” because of incidental 
economic injury resulting from such interference against 
which a station is not protected? Manifestly incidental eco¬ 
nomic injury from electrical interference against which a 
protestant is not protected was not contemplated by Con¬ 
gress as a basis for making a licensee a “party in interest”. 

4 The Commission’s Rules expressly provide that a station may be proper 
proceeding be afforded protection beyond its normally protected contours in 
certain special situations where the public interest requires it. See American 
Broadcasting Company (KECA) v. Federal Communications Commission, 85 
App. D.C. 343, 179 F. 2d 437; Pike and Fischer Rules and Regulations, Page 
81:113. No such claim was made by KOA in its protest before the Commis¬ 
sion in this case; the question is therefore not here. 
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Where the cause of injury was electrical interference, Con¬ 
gress clearly intended that the principles of KOA and 
WJR alone should govern. W 7 here a modification of license 
occurred, the interest of the protestant was “legitimate” 
and afforded a basis for standing. But w T here no modifica¬ 
tion of license occurred, the WJR case was to govern. The 
effect of the KOA case w T as not to be circumvented by tack¬ 
ing on to the kite of electrical interference, against which 
there was no right to protection, a tail of economic injury. 
Certainly such a change in the statutory scheme can¬ 
not be sanctioned without a clear mandate from Con¬ 
gress, where the legislative history gives such strong ex¬ 
pression of an intent that KOA shall set the bounds for 
claims of electrical interference as a basis for standing to 
attack orders of the Federal Communication Commission 
creating new or improved radio service. To hold that Met¬ 
ropolitan is a “party in interest” would effectively over¬ 
rule the WJR decision. Under the circumstances pre¬ 
sented, such a result is unwarranted. For broadcast sta¬ 
tions frequently derive revenue from service outside their 
normally protected contours. Such stations would no 
longer be estopped from delaying a new service (not even 
in competition with their own), by reason of the limitations 
laid down by KOA and WJR. They would need only allege 
economic injury and they would have standing under 
Sanders. Such a result is totally unwarranted in view of 
the legislative history. Metropolitan’s contentions that it 
is a “party in interest” must therefore be rejected. Like¬ 
wise Metropolitan is not a party aggrieved by the grant to 
Intervenor and its appeal must therefore be dismissed. 

II. THE COMMISSION PROPERLY HELD THAT METROPOLITAN 
HAD NOT MADE SUFFICIENT ALLEGATIONS OF FACT TO 
DEMONSTRATE THAT IT WOULD SUFFER ECONOMIC IN¬ 
JURY AS A RESULT OF THE GRANT TO INTERVENOR 

While the Commission did not pass upon the question 
whether Metropolitan could, as a matter of law, be deemed 
a party in interest, it obviously considered the difference 
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between KOA and Sanders and the facts alleged by Metro¬ 
politan in arriving at its decision in this case. As the deci¬ 
sion itself and brief of appellee-respondents make clear, 
the assumptions with respect to injury that may be made in 
a normal Sanders situation are not available here to Metro¬ 
politan. In the absence of such assumptions, the Commis¬ 
sion properly determined that Metropolitan had not demon¬ 
strated that it would suffer economic injury as a result of 
the grant to Intervenor. As we have stated above, Inter- 
venor subscribes to the brief of appellee-intervenor on this 
point. It is appropriate, however, to point out that the Com¬ 
mittee on Communications of the Administrative Law Sec¬ 
tion of the American Bar Association has approved the 
Commission’s decision in this case. In a report which is 
otherwise frequently critical of the Commission, the Chair¬ 
man of the Committee, in discussing protest decisions, com¬ 
mented on the decision here as follows: 

What would appear to be a more reasonably defined 
limitation on this jurisdictional requirement of specifi¬ 
city was set in Alvarado Broadcasting Co., Inc. 
(KOAT), 10 RR 381, 384 (1954) in which the Commis¬ 
sion denied the protest of an AM station against an 
AM grant in a city 330 miles away, there being no in¬ 
terference to protestant’s service area and no showing 
of any loss to present or anticipated advertising reve¬ 
nues as the result of the grant. (Bulletin, Administra¬ 
tive Law Section of American Bar Association, August 
1954, pp. 178-179) 

In view of the fact that the Commission’s decision was 
clearly correct, the appeal must be dismissed. 
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CONCLUSION 

The Petition for Review in Case No. 12,191 should be 
dismissed for want of jurisdiction. In Case No. 12,192, the 
appeal should be dismissed on the ground that appellant is 
not a party in interest, was not aggrieved nor were its in¬ 
terests adversely affected by the orders under appeal. 

Respectfully submitted 

Leonard H. Marks 
Paul Dobin 
317 Cafritz Bldg. 
Washington 6, D. C. 
Attorneys for Intervenor 

November 5, 1954 
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I 

Section 309(c) of the Communications Act Imposes No Special 
Requirements of Specificity in Establishing Standing to 
Attack Commission Action 

Although appellee, at the outset of its argument 
(Br. 10), concedes that “it is clear that the prerequisites 
for invoking the protest procedure of Section 309(c) of 
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the Communications Act are the same as the prerequisites 
for standing to appeal Commission orders under Section 
402(b) ”, it elsewhere (Br. 2, 3,11,12) attempts to suggest 
that appellant’s protest failed to meet some special re¬ 
quirement of specificity imposed by Section 309(c). 
Appellee apparently relies upon the provision that a pro¬ 
test “shall contain such allegations of fact as will show 
the protestant to be a party in interest and shall specify 
with particularity the facts, matters and things relied 
upon, but shall not include issues or allegations phrased 
generally.” The proposition that allegations to establish 
standing under Section 309(c) must he more extensive or 
specific than those required to establish standing under 
Section 402(b) is not supported by the above language, 
its legislative history or its interpretation by this Court 
or by the Commission. A reading of Section 309(c) in its 
entirety, discloses that, to be valid, a protest must do two 
things. First, it must establish that the protestant is a 
party in interest and, second, it must set forth the bases 
of the protestant’s attack upon the action complained of. 
It is in connection with this later requirement that a 
protestant must “specify with particularity the facts 
matters and things relied upon.” These facts, matters 
and things set the boundaries of the issues upon which the 
hearing will be held, if the Commission finds that the pro¬ 
test meets the formal requirements of the Act. 1 If a 
protestant is to be permitted to write his own issues, it is 
clear that he must be required to state those issues with 
particularity, but it was not necessary for the Congress 
to impose special requirements upon the allegations show¬ 
ing protestant to be a party in interest since those require¬ 
ments, as noted in the Senate report on Section 309(c), 2 
were already well-established by prior judicial decision. 
In Camden Radio , Inc. v. Federal Communications Com¬ 
mission , — U.S. App. D.C. —, — F. 2d —, (July 15, 

1 The Commission may, on its own motion, add additional issues but the 
issues requested by the protestant, if properly phrased, must be heard. 

2 Senate Report No. 44, 82nd Cong., 1st Sess., on S. 658 at p. 8. 
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1954), 10 HR 2072, this Court noted the identity of mean¬ 
ing between the term “party in interest” as used in Sec- 

* tion 309(c) and the term “person who is aggrieved or 
whose interests are adversely affected”, as used in Sec¬ 
tion 402(h). Finally, in a later portion of its brief (Br. 

* 24, 25), appellee concedes that, in other cases, the Com¬ 
mission has assumed economic injury which was not 
spelled out in specific allegations, thus negating its own 

* interpretation of Section 309(c) since, if that section im¬ 
poses a special requirement, the Commission is without 
jurisdiction to waive it. 

In the first section of its argument (Br. 14), appellee 
cites three cases which, although decided prior to the 
% enactment of Section 309(c), are apparently considered as 

somehow supporting appellee’s strained interpretation of 
that section. All of these cases are readily distinguish- 
« able from the case at bar. In the WJR case, 8 an attempt 

was made to base standing upon interference which fell not 
only outside the station’s normally protected contours hut 
beyond the point at which its signals were recognized by 

* the Commission’s Rules and Standards to have any signi¬ 
ficant usefulness. In contrast, the interference to EOA 
falls not only within the contours recognized by the Com- 

* mission as providing useful service hut, in fact, within 
the contours normally protected against co-channel inter¬ 
ference. Moreover, WJR unlike KOA never alleged 
economic injury but based its whole case upon an asser¬ 
tion that its license had been indirectly modified. In the 

M Mansfield Journal case, 4 an applicant for radio facilities 

sought to base its standing upon competitive injury which 

could not occur unless and until its application was 

i granted. KOA, however, is a licensed station and since 

1928 has provided service to the areas which will suffer 

interference from the operation of KOAT. The Pitts - 
» — ■ — 

3 WJR, The Goodwill Station, Inc. v. Federal Communications Commission, 
83 U.S. App. D.C. 392, 178 F. 2d 720. 

•* Mansfield Journal Company v. Federal Communications Commission, 84 
» U.S. App. D.C. 341, 173 F. 2d 646. 
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burgh Radio Supply House case 5 again involved an appeal 
by an applicant rather than a licensee. In that case, the 
court held that action which precluded favorable action on 
appellant’s application would not confer standing where 
such favorable action was already precluded by existing 
provisions of the Commission’s rules. 

II 

Appellant's Allegations Were Sufficient to Establish Standing 
on the Basis of Economic Injury 

Appellant’s protest alleged in substance that the grant 
of the KOAT application would result in objectionable in¬ 
terference within KOA’s recognized service contours re¬ 
sulting in impairment of its ability to obtain advertising 
revenues and of its competitive position in relation to 
other advertising media. Appellee argues that the alle¬ 
gations were insufficient in that the number of KOA 
listeners affected by interference was relatively small and 
that the economic effect of the loss of these listeners upon 
KOA could not be precisely predicted. First, appellee 
attempts to minimize the interference to KOA by an argu¬ 
mentative analysis of appellant’s allegations concerning 
the interference (Br. 16-19). It may be noted in passing 
that this is the first time in this proceeding that these alle¬ 
gations have been questioned. For the sake of argument, 
however, appellant is content to accept appellee’s figures. 
It is submitted that the decision in this case should not 
turn upon whether the interference to KOA during the 
daytime involves 16,593 potential listeners or something 
less than 50% of that number of actual listeners or 
whether the nighttime interference involves a total popu¬ 
lation of 149,202 or 51,202. In any case, it must be 
conceded that, by reason of interference from KOAT, 
KOA loses actual and potential listeners both day and 
night and that the number of these listeners is not incon- 

5 Pittsburgh Radio Supply House v. Federal Communications Commission, 
69 XJ.S. App. D.C. 22, 98 F. 2d 303. 
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sequential. Appellee manages to view a loss of listeners 
which runs at the very least into several thousands as 
insubstantial by comparing the loss with the admittedly 
large service area which KOA will still retain. It is surely 
a novel proposition that whether an injury is substantial 
or insubstantial it is to be determined by reference to the 
remaining resources of the person injured rather than by 
the magnitude of the injury itself. Nor is there any sug¬ 
gestion in the Commission’s rules or the prior decisions 
of this Court that the fact that a station has a large service 
area gives other appellants carte blanche to chip away at 
that area with impunity. Not only is the damage to KOA 
not insubstantial when viewed directly rather than com¬ 
paratively, but the potential injury foreshadowed by 
appellee’s position is enormous. Attached to this brief 
are two maps on which are delineated the daytime and 
nighttime contours to which KOA is normally protected 
against co-channel and adjacent channel interference. It 
can be readily seen that the areas in which the protection 
afforded by the Commission’s rules is only against co¬ 
channel interference and not against adjacent channel in¬ 
terference (the shaded areas on the maps) are much larger 
than the area in which protection is afforded against both 
types of interference. In these large areas, under appel¬ 
lee’s reasoning, KOA is fair game; and by far the greater 
portion of KOA’s total service area may be eaten away 
a bite at a time provided only that each bite is sufficiently 
small in relation to the remaining area. At no time during 
this process is KOA to be afforded a day in court to show 
that the destruction of its service area does not serve the 
public interest. At this point, we must reassert that the 
adjacent channel interference from KOAT destroys 
KOA’s right to protection against co-channel interference 
in the primary service area now interfered with. Appel¬ 
lee’s statement to the contrary in footnote 26 on page 25 
of its brief is not in accord with Commission decisions. 
See, for example, The Star Broadcasting CoInc., 5 RR 
408e, 410-412, reversed on other grounds sub nom. Radio 


6 


Station WOW, Inc. v. Federal Communications Commis¬ 
sion, 87 U.S. App. D.C. 226,184 F. 2d 257, where the Com¬ 
mission took existing adjacent channel interference into 
account in evaluating co-channel interference. 

Without question, under the KOA case, 6 if interference 
identical in magnitude with that suffered from the KOAT 
operation were received from a station operating on the 
same channel as KOA, appellant would have standing not 
only under Section 309(c) but under Section 316 as well. 
In fact, in Green Bay Broadcasting Co., 10 RR 1, the Com¬ 
mission ordered a hearing because of interference 
involving an area of 6.2 square miles with a population of 
168 persons. Yet the injury to KOA upon which its 
standing under 309(c) and 402(b) must be based would be 
the same whether occasioned by an adjacent channel or a 
co-channel signal. Irrespective of the reasons why the 
Commission chooses to afford Class I stations a different 
degree of protection against co-channel and adjacent 
channel interference, those reasons cannot operate to make 
the impact of the interference upon KOA any greater or 
less in either case. The Commission’s insistence that in¬ 
terference within established service contours is insub¬ 
stantial if occasioned by adjacent channel signals and 
substantial if occasioned by co-channel signals is equiva¬ 
lent to an assertion that a cut inflicted with an illegal 
switch-blade knife is somehow more injurious to the victim 
than a cut from a legal straight-edged razor. 

m 

Specific Allegations of the Extent of Injury are not a 
Prerequisite to Establish Standing 

As we pointed out in our initial brief (pp. 25-28), where 
standing is sought to challenge administrative action, 
which threatens future injury, it is frequently impossible 
to predict with any accuracy the magnitude of that injury. 
In this case, for example, appellant, which was required 

6 Federal Communications Commission v. National Broadcasting Co. (KOA), 
319 TLS. 239. 
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to file its protest within 30 days of the grant of a con¬ 
struction permit to KOAT, could not then undertake to 
show the precise effect upon KOA’s business of inter¬ 
ference which, by the terms of the construction permit, 
might not come into existence for another seven months. 
Appellee concedes (Br. 24-25) that, in some cases, the Com¬ 
mission is willing to make assumptions of economic injury. 
Such assumptions, of course, must reasonably follow 
from the facts alleged in the protest; but the Commission 
is not free to pick and choose those instances in which it 
will bridge the inevitable factual gap by presumption and 
those in which it will place upon protestant an impossible 
burden of precisely predicting future events. 7 As we 
have shown (Br. 27-28 and cases cited therein), the Com¬ 
mission has been willing to go very far in making assump¬ 
tions to aid a protestant who alleges he will be in¬ 
jured by competition. Increased competition, it is asserted, 
even from stations in other services and from other 
advertising media, in every case gives rise to a reasonable 
assumption of injury. Yet deprivation of service area, 
the life blood of a radio station, will not, in the Commis¬ 
sion’s view\ support a similar assumption. It is conceiv¬ 
able, as appellee argues, that KOA’s advertisers will not 
notice the reduction in KOA’s service or even that they 
will not care about such reduction although they are pay¬ 
ing a premium rate for wide-area coverage. Yet is it 
not equally conceivable that some additional competition, 
or some small change in an existing competitor’s status, 
in the already complex and highly competitive field of 
advertising may not have a significant effect upon a par¬ 
ticular station? In fact, the presumption of injury from 
competition seems less certain since there are many ways 
in which a station can act to maintain its competitive posi¬ 
tion but there is no way open to KOA to regain the serv¬ 
ice areas lost to the KOAT interference. 

7 Appellee’s position is an invitation to meretricious pleading since the 
allegations upon which standing has been based are frequently unrelated to 
the merits of the case and, thus, never tested in hearing. 
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Appellant submits that it has shown that the leading 
case of Federal Communications Commission v. National 
Broadcasting Company, Inc. ( KOA ), supra, supports its 
position that significant interference within recognized 
service contours raises a presumption of injury sufficient 
to establish standing under Sections 309(c) and 402(b). 
(Br. 23-25) Appellee’s disagreement with this proposi¬ 
tion rests upon a superficial analysis of the KOA case. 
Appellee states (Br. 20): “The Supreme Court held that 
KOA (then licensed to National Broadcasting Company, 
Inc.) was entitled to a hearing and to the right of appeal 
solely on the ground that it had a statutory right to a 
hearing and to appeal under Sections 312(b) (now Sec¬ 
tion 316) and 402(b) of the Act. . . .” It is true that the 
Supreme Court relied exclusively upon Section 312(b) in 
determining that KOA had a right to a hearing before 
the Commission; but that section was not considered, and 
could not have been considered, dispositive of the question 
whether KOA had standing to appeal under Section 
402(b). While Congress has the power to provide under 
any circumstances for a hearing before its creature, the 
Commission, it cannot constitutionally authorize an appeal 
to the courts in the absence of a “case or contro¬ 
versy.” Muskrat v. United States , 219 U.S. 346. Thus, 
for the Supreme Court to find, as it did, that KOA had 
standing to appeal, it was necessary for it to conclude 
that KOA was a “person aggrieved” under Section 402(b) 
as interpreted in earlier decisions. It is apparent that 
the Court was of the opinion that KOA not only met the 
test of Section 312(b) but had been sufficiently injured by 
the Commission’s action to give it standing to appeal 
under Section 402(b). This is made clear by the follow¬ 
ing excerpt from the dissenting opinion of Mr. Justice 
Douglas at 319 U.S. 266: 

“. . . That interest must be substantial and im¬ 
mediate if the standard of the statute and if the con¬ 
stitutional requirements of case or controversy, as 
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interpreted by the Sanders Bros. Radio Station and the 
Scripps-Howard Radio Cases, are to be satisfied. It 
is necessary to show in effect that KOA has sustained 
or is about to sustain some direct and substantial in¬ 
jury (see Massachusetts v. Mellon, 262 TJ.S. 447, 448, 
67 L. ed. 1078, 1085, 43 S. Ct. 597)—an injury which 
for the purpose of this case must result from electrical 
interference. The Sanders Bros. Radio Station Case 
and the Scripps-Howard Radio Case do not dispense 
with that requirement. They merely hold that an 
appellant has his case decided in light of the standards 


of the public interest, not by the criteria which 
him a standing to appeal. 


give 


“/ do not understand that the opinion of the Court 
takes a contrary view. It only holds on this phase of 
the case that KOA made an adequate showing under 
Section 402(b). I disagree with that conclusion.” 
(Emphasis supplied) 


IV 

The Injury Complained of Need not Stem Directly From 
Competition to Establish Standing Under the Sanders 
Doctrine ; 

Intervenor argues (Br. 9-14) that, as a matter of law, 
appellant cannot be a party in interest, since (1) KOAT 
is not in competition with KOA and (2) it is essential to 
establish standing under the Sanders case 8 that the injury 
complained of stem directly from competition. Neither 
proposition is supportable. As we pointed out in foot¬ 
note 18 on page 18 of our brief, KOA is in competition 
with all advertising media which operate within its serv¬ 
ice area. KOAT is one of these media. A national or 
regional advertiser desiring to advertise its products to 
the population in the KOA service area has two choices. 
He may obtain coverage of that area by purchasing a 
single station, KOA, at a premium rate or by purchas¬ 
ing a number of smaller stations, such as KOAT, at much 
lesser rates. Thus, competition exists between KOA and 

8 Federal Communications Commission v. Sanders Bros. Radio Station, 309 
U.S. 470. 
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KOAT for advertising revenue, notwithstanding their 
separation and the difference in size between their serv¬ 
ice areas. It must also be noted 5 that the competitive 
relationship between KOA and KOAT has been directly 
affected by the grant of new facilities to KOAT. KOAT 
has been permitted to expand its service area at the ex¬ 
pense of KOA and areas wrhich once received service from 
KOA will now receive service from KOAT instead. 

Intervenor lays stress upon the fact that the protest 
did not specifically allege competition between KOA and 
KOAT. There w r ere tvro reasons for this omission. In 
the first place, for reasons w'hich are given below, it was 
not considered an essential allegation. Secondly, KOAT 
is only one of many competitors of KOA; KOA was, and 
is, principally concerned with its loss of competitive posi¬ 
tion as against all its competitors, rather than with the 
increase in competitive strength of a single competitor, 
KOAT. 

Although acceptance of intervenor’s strained interpreta¬ 
tion of Sanders wrould not destroy appellant’s case, it is 
submitted that that interpretation (w'hich was not sub¬ 
scribed to by appellee) will not bear analysis. It finds 
little or no support except in the bare assertions of in¬ 
tervenor’s brief. The reference to Sanders in the Senate 
report on Section 309(c) does not support the conclusion 
that Congress intended to limit parties in interest from 
an economic standpoint to precisely the facts in that case. 
In the first place, there is nothing in the underlying logic 
of Sanders which limits its application to injury from 
competition. This Court has not so construed it, but rather, 
view's the case as standing for the proposition “that 
economic loss to an existing station, without more, is not 
a valid reason for refusing a license to a new applicant, 
hut that the existing station in such circumstances has the 
requisite standing to appeal and to raise any relevant ques¬ 
tion of law in respect to the Order of the Commis¬ 
sion.” Mansfield Journal Co. v. Federal Communications 
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Commission, 84 App. D.C. 341, 342, 173 F. 2d 646, 647. 
(Emphasis supplied.) Moreover, as we have shown (Br. 
16-18), the doctrine of the Sanders case had, prior to the 
enactment of Section 309(c), been applied in situations 
where the injury complained of was not from competition. 
Congress must be presumed to have been aware of the 
intepretation which had been placed on Scmders in later 
cases. 

Intervenor asserts that Commission objections to Sec¬ 
tion 309(c) “played a major role in the Congressional 
determination that the concept of a ‘party in interest ’ 
should be a limited one.” (Br. 12, 13) The portion of 
Chairman Wayne Coy’s statement before the Committee 
on Interstate and Foreign Commerce of the House of 
Representatives, which is quoted on pages 9 and 10 of 
intervenor’s brief, shows that the Commission was prin¬ 
cipally concerned that Section 309(c) would permit exist¬ 
ing stations and others to delay the establishment of com¬ 
peting stations. It was precisely competitors that the 
Commission thought would be given too much power. Yet 
intervenor concludes that Congress was so impressed by 
the Commission’s argument that it determined to include 
within the term “party in interest” the very persons which 
the Commission anticipated would misuse the protest pro¬ 
cedure, but to exclude other persons about whom the Com¬ 
mission expressed no concern. 

Intervenor argues that if parties in interest are not 
limited to competitors the class of persons who would have 
standing under Section 309(c) would be too large. (Br. 
13,14) But the limitations previously laid down in Sanders 
and related cases have proved satisfactory both to 
Congress and to the courts and no substantial difficulty 
has been found in distinguishing between direct and sub¬ 
stantial injury, which accords standing, and remote or col¬ 
lateral injury, which does not. In any case, the limita¬ 
tion suggested by intervenor does not solve the problem, 
if one exists; for, as intervenor’s brief demonstrates, the 
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term “competitor” is elastic. In attempting to reconcile 
the recent Cpmmission case of R. J. Laros and Brother, 
11 RR 355, 9 intervenor manages to stretch the definition 
of “competitor” to include a common carrier providing 
a radio dispatch service and a plumbing and heating con¬ 
tractor who uses such service incidentally in his business. 
Although intervenor finds competition in the Laros case, 
the Commission took an opposite view. It considered and 
rejected the interpretation of Sanders, here put forward 
by intervenor, as follows : 

“The fact that Kroeger and Laros are not com¬ 
petitors cannot be relied on to defeat the former’s 
standing to protest where as here, there is a specific 
allegation of a loss of revenue and customer. For it is 
precisely such loss of revenue or customers, or both, 
that gives substance to an allegation of economic in¬ 
jury in a competitive situation. We therefore find that 
a sufficient showing to constitute protestant a ‘party 
in interest’ within the intendment of Section 309(c) 
has been made.” 11 RR 355, 357. 

V 

Violation of the "10% Rule" by the KOAT Operation Raises 
a Substantial Question Whether That Operation Is in the 
Public Interest 

Although appellee asserts that the merits of the Com¬ 
mission action granting the KOAT application will not be 
reached by this Court, it finds it necessary to attempt to 
minimize the public interest factors raised by appellant’s 
protest. (Br. 11, fn. 8) A principal objection to the KOAT 
grant is that it does not comply with the “10% rule”. 
Appellee would brush this rule off as specifying only a 
norm, citing Beaumont Broadcasting Company v. Federal 
Communications Commission, 91 U. S. App. D.C. 811, 202 
F. 2d 306. At the time of the Beaumont case the “10% 
rule” was a part of the Standards of Good Engineering 
Practice, which the Commission has always regarded as 


9 Cited in intervenor’a brief, page 11, as E. J. and J. W. Taros. 
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being somewhat more elastic than its Buies. Since then, 
however, the Commission has transferred the “10% rule ,, 
(with modifications not here pertinent) from the Stand¬ 
ards to the Rules. In so doing, the Commission said: 
“ . . . the new provision is not merely a general guide but 
a fixed, certain rule” which will be waived only in 
“unusual’’ circumstances. 10 (Emphasis supplied) Further 
evidence of the Commission’s present attitude toward the 
“10% rule” is shown in its Public Notice No. 12640, of 
October 29, 1954, announcing the denial of a request to 
reconsider its action promulgating the new rule, the denial 
of a request for waiver of the rule and the dismissal with¬ 
out hearing of seven applications for failure to comply 
with the rule. Appellant’s protest showed that in addition 
to violating the “10% rule” the KOAT operation would 
not provide nighttime service to the entire city of Albu¬ 
querque, as required by the Standards, and would cause 
interference to a total population greater than that which 
would gain a new service from KOAT. (J. A. 6-7, 16) 

CONCLUSION 

For the foregoing reasons and those advanced in the 
initial brief, it is submitted that the Order of the Federal 
Communications Commission dismissing appellant’s pro¬ 
test should be reversed. 

Respectfully submitted, 

James A. McKenna, Jr. 

Vernon L. Wilkinson 
1735 De Sales Street, N. W. 
Washington 6, D. C. 

Attorneys for Metropolitan 
Television Company 

December, 1954 


io Report and Order of the Commission on Amendment of Section I of 
the Standards of Good Engineering Practice, Docket #10509, 10 RR 1595, 
1600. 
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